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Mr Tim Cressey
lnfrastructure Division
NSW Department of Transport
Level 6
18 Lee Street
Chippendale NSW 2008

2 June2011

Dear Tim,

PROBITY ADVICE - LEICHHARDT PROPERTY

The Department of Transport (Department) has requested that Procure Group Pty Ltd, as probity
advisor for the lnner West Light Rail project, provide advice in relation to a property owned by
RailCorp adjacent to the light rail corridor in Leichhardt. Specifically, the Department has requested
advice as to whether there is an obligation on Government from a procuremenUsale policy
perspective to enter into direct negotiations with the current lessee for an extension to the lease as
has been requested by TDR.

BRIEF BACKGROUND

The site in question is 7 Darley Road Leichhardt. The current lessee is Tdrahhciel Pty Ltd (TDR),

having acquired the lease from Kingsway Property lnvestments Pty Ltd in January 2007. The
original lease was for a period of 50 years and commenced on 1 December 1 968. The lease is due
to expire on 30 November 2018.

We understand that the previous and curent lessees have approached various NSW Government
representatives on numerous occasions seeking an increase to the current lease term or to acquire
the freehold title. On each of these occasions the request has been rejected.

The Department has undertaken an appraisal of its commercial and operational requirements for
the site and the current value of the existing leasehold. We understand that both the Department
and RailCorp have formed the view that on a strategic usage and commercial basis, it is not in the
best interest of the Government to enter into direct negotiations with the current leaseholder.

DI R ECT I..] EG CTIATIC IIS

The ICAC issued a publication in 2006 entitled Direct Negotiations - Guidelines for Managing
Rrsks rn Direct Negotiations (the Guidelines). This document provides guidance to public
sector agencies when considering whether it may be appropriate to enter into direct
negotiations, and if so, how negotiations should be managed. The guidelines state that "as a
general rule direct negotiations should be avoided" on the basis that opportunities for corrupt
conduct to occur are increased and because of the difficulty in demonstrating that best value
for money has been achieved (p8). The Guidelines do note that there are occasions where
direct negotiations may be justifiable.

The Government procuremenUsale default position in accordance with the Guidelines is,

however, that the market should be tested unless direct negotiations can be clearly justified
and supported. This is to ensure that the Government obtains best value for money in an
accountable and transparent manner. ln order to justify direct negotiations in this instance, the
incumbent leaseholder would need to have a legal right to negotiate or the Department would
need to demonstrate, among other things that the incumbent leaseholder:

1. Had a unique opportunity to maximise the public benefit; and
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2. Was offering something that clearly meets the Government's stated objectives for the
site; and

3. Could clearly demonstrate that its proposal would deliver best value for money.

Based upon our discussions with Departmental representatives, none of these prerequisites
are met by the current leaseholder. We understand that RailCorp representatives concur with
this view. Further, Departmental representatives consider that the public benefit i5 likely to be
increased if future opportunities to develop the site are offered to the market. This view is

represented in draft briefing papers for the Director-General that, we understand, will be
finalised shortly.

CONCLUSION

Based upon our review of the circumstances
Leichhardt, we have formed the view that enterin
extend the current lease would not be appro
Government guidance material issued by the ln
appropriate course of action would be to offer an
market.

Yours sincerely

i\tfi
Wanvick Smith
Director
Procure Group Pty Ltd
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GPO Box 1104, SYDNEY, NSW 2001 

ABN: 22 130 908 824 

Mr Tim Cressey 
Infrastructure Division  
NSW Department of Transport 
Level 6 
18 Lee Street 
Chippendale  NSW  2008 
 

3 June 2011 

Dear Tim, 

PROBITY ADVICE – LEICHHARDT PROPERTY 

The Department of Transport (Department) has requested that Procure Group Pty Ltd, as probity 
advisor for the Inner West Light Rail project, provide advice in relation to a property owned by 
RailCorp adjacent to the light rail corridor in Leichhardt.  Specifically, the Department has requested 
advice as to whether there is an obligation on Government from a procurement/sale policy 
perspective to enter into direct negotiations with the current lessee for an extension to the lease as 
has been requested by TDR in a letter to the Premier dated 18 April 2011 which Procure has 
sighted. 

BRIEF BACKGROUND 

The site in question is 7 Darley Road Leichhardt.  The current lessee is Tdrahhciel Pty Ltd (TDR), 
having acquired the lease from Kingsway Property Investments Pty Ltd in January 2007.  The 
original lease was for a period of 50 years and commenced on 1 December 1968.  The lease is due 
to expire on 30 November 2018.   

We understand that the previous and current lessees have approached various NSW Government 
representatives on numerous occasions seeking an increase to the current lease term or to acquire 
the freehold title.  On each of these occasions the request has been rejected. 

The Department has undertaken an appraisal of its commercial and operational requirements for 
the site and the current value of the existing leasehold.  We understand that both the Department 
and RailCorp have formed the view that on a strategic usage and commercial basis, it is not in the 
best interest of the Government to enter into direct negotiations with the current leaseholder for 
either an extension to the lease or sale of the freehold title. 

DIRECT NEGOTIATIONS 

The ICAC issued a publication in 2006 entitled Direct Negotiations – Guidelines for Managing 
Risks in Direct Negotiations (the Guidelines).  This document provides guidance to public 
sector agencies when considering whether it may be appropriate to enter into direct 
negotiations, and if so, how negotiations should be managed.  The guidelines state that “as a 
general rule direct negotiations should be avoided” on the basis that opportunities for corrupt 
conduct to occur are increased and because of the difficulty in demonstrating that best value 
for money has been achieved (p8).  The Guidelines do note that there are occasions where 
direct negotiations may be justifiable.   

The Government procurement/sale default position in accordance with the Guidelines is, 
however, that the market should be tested unless direct negotiations can be clearly justified 
and supported.  This is to ensure that the Government obtains best value for money in an 
accountable and transparent manner.  In order to justify direct negotiations in this instance, the 
incumbent leaseholder would need to have a legal right to negotiate or the Department would 
need to demonstrate, among other things that the incumbent leaseholder: 

1. Had a unique opportunity to maximise the public benefit; and 
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2. Was offering something that clearly meets the Government’s stated objectives for the 
site; and 

3. Could clearly demonstrate that its proposal would deliver best value for money. 

Based upon our discussions with Departmental and RailCorp representatives, none of these 
prerequisites are met by the current leaseholder.  With regard to item 2 above, we note the 
Department’s view that the TDR proposal may assist in improving access to the proposed light 
rail stop.  The proposal does not, however, meet other Government objectives.  Further, 
Departmental representatives consider that the public benefit is likely to be increased if future 
opportunities to develop the site are offered to the market.  This view is represented in draft 
briefing papers for the Director-General that, we understand, will be finalised shortly. 

CONCLUSION 

Based upon our review of the circumstances associated with the lease for 7 Darley Street 
Leichhardt, we have formed the view that entering into direct negotiations with Tdrahhciel Pty Ltd to 
extend the current lease would not be appropriate nor would it be in accordance with NSW 
Government guidance material issued by the Independent Commission Against Corruption.  The 
appropriate course of action would be to offer any future lease/development/sale opportunity to the 
market. 

Yours sincerely 

 
Warwick Smith 
Director 
Procure Group Pty Ltd 
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GPO BOX 1104 SYDNEY NSW 2001 

 
Mr John Fisher 
Director Asset Management  
Transport Construction Authority 
Transport for NSW 
Level 5, Tower A 
Zenith Centre 
821 Pacific Highway 
Chatswood NSW 2067 
 

23 January 2012 

 

Dear John, 

INTERIM PROBITY ADVICE – 7 Darley Road Leichhardt  

Transport Construction Authority, Transport for NSW, (TNSW) has requested that Procure 
Group Pty Ltd (Procure), as probity advisor for the Inner West Light Rail Project (Project), 
provide probity advice in relation to the direct negotiations held with the lessee of 7 Darley 
Road Leichhardt, RailCorp owned land adjacent to the light rail corridor.   

INTRODUCTION AND SCOPE 

You have requested that Procure provide comments from a probity perspective regarding the 
appropriateness of direct negotiations with the lessee of 7 Darley Road Leichhardt to obtain 
a portion of the leased site to meet the needs of the Project in regard to the proposed 
Leichhardt Station. 

To assist our understanding of the issues, you met with Catherine Boardman, from Procure, 
on Friday 20 January 2012 and provided the following: 

• Heads of Agreement between Tdrachhciel Pty Ltd (TDR) and TNSW for 7 Darley 
Road, Leichhardt 

• Briefing Note to Director General TNSW dated 10 November 2011 (and supporting 
documentation) regarding the timeline for events for the proposed access to the site 
and delays to the development of the site allegedly caused by the then RTA and 
TNSW. 

You noted that Procure had provided draft probity advice dated 2 June 2011 with regard to 
whether there was an obligation on Government from a procure/sale policy perspective to 
enter into direct negotiations with the current lessee for an extension to the lease (as had 
been requested by TDR).  On the basis of the information obtained at that time, Procure 
concluded that the appropriate course of action would be to offer any future 
lease/development/sale opportunity to the market. 

Our probity comments have had regard to the “fundamental principles” described in the NSW 
Independent Commission Against Corruption document entitled Direct Negotiations – 
Guidelines for Managing Risks in Direct Negotiations (May 2006).  These fundamental 
principles are: 
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• Obtaining best value for money 

• Providing a fair chance to do business with government 

• Demonstrating accountability and transparency 

• Dealing with conflicts of interest. 

This advice has been completed for the purpose of assisting TNSW in its decision making in 
relation to the acquisition of land required for the Project. It is based on information provided 
by TNSW. The advice cannot be relied upon by any other party or for any other purpose.  
While the Probity Adviser may provide input into decisions made, TNSW remains responsible 
for the probity of its processes and decisions made. 

DIRECT NEGOTIATIONS 

The Independent Commission Against Corruption, in its publication Direct Negotiations – 
Guidelines for Managing Risks in Direct Negotiations, provides guidance to public sector 
agencies when considering whether it may be appropriate to enter into direct negotiations 
and, if so, how negotiations should be managed.  The guidelines state that “as a general rule 
direct negotiations should be avoided” on the basis that opportunities for corrupt conduct to 
occur are increased and because of the difficulty in demonstrating that best value for money 
has been achieved (p8).   

The Guidelines do note that there are occasions where direct negotiations may be justifiable.  
In relation to real property rights they note that where a person holds a long term lease over 
land, “direct negotiations may be justified on the basis that the land is unique and necessary 
to the project” and that whilst “in some cases, it may be practical for an agency to purchase or 
compulsorily acquire the property, … these processes can be time-consuming and expensive” 
(p17). 

With regard to any lease extension, the Government procurement/sale default position in 
accordance with the Guidelines is, however, that the market should be tested unless direct 
negotiations can be clearly justified and supported.  This is to ensure that the Government 
obtains best value for money in an accountable and transparent manner.   

In order to justify direct negotiations with the incumbent leaseholder TNSW must be able to 
demonstrate, among other things, that the “unique” solution offered by the incumbent 
leaseholder by virtue of its real property is the only, or clearly the best, solution to the 
agency’s requirements.  Based upon the information provided by TNSW and our knowledge 
as probity adviser for the Project, there would appear to be a reasonable possibility from a 
probity perspective that some form of direct negotiations could be supported.  However, the 
documentation made available to us to date does not indicate how TNSW has determined 
that the Heads of Agreement represents the best solution for Government in terms of: 

1. the incumbent leaseholder’s unique opportunity to maximise the public benefit;  

2. clearly meeting all the Government’s stated objectives for the site (Procure has 
assumed that the agreed portions of the site for temporary access, easement and 
permanent acquisition is consistent with the stated objectives of the Project, however, 
it is not clear whether the outcome reflects long term objectives for the balance of the 
site); and 
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3. clearly demonstrating that it will deliver best value for money. 

Some of the key risk areas are the absence of any documented assessment of possible 
options for meeting the objectives of the Project, or a clear rationale for including the 
extension of the lease term within the scope of the negotiations (particularly given that the 
current lease is due to expire in less than 6 years and that the rent under the current lease is 
significantly in arrears).  Procure considers that the following documentation is required to 
ensure the transparency and accountability of the decision-making process can be 
demonstrated: 

• a cost-benefit analysis or similar study of potential options to verify that the outcome 
of direct negotiations does not sacrifice value for money. The report should address 
the scope of direct negotiations, including consideration of extending the lease term 
as part of the negotiations.   

Options may include:  

o direct negotiations as carried out  

o direct negotiations without extending the lease 

o compulsory acquisition 

o termination of existing leasehold agreement 

o postponing construction of Leichhardt Station until the current lease expires 

o changing location of Leichhardt Station to remove the need to acquire any 
portion of the site in question.   

The analysis should take account of both financial and non-financial costs and 
benefits (including consideration of the principle of providing a fair chance to do 
business with government, and consideration of the risks of non-performance by the 
current lessee) 

• evidence, if any, that the leaseholder has a legal right to negotiate a lease extension 

• while the negotiations have already taken place, an indication of how these were 
planned and the protocols that were in place to ensure that the agreed scope was 
adhered to, who participated and whether or not the process was supported by 
independent experts (for example, legal advisers or commercial property services 
advisers, as required) 

• records of the negotiation meetings (including as a minimum - date, time, location, 
purpose, attendees, key decisions/actions) 

• evidence of approval processes (we note that the Director General has been kept 
informed on issues associated with the current leaseholder and that the Heads of 
Agreement has been signed by the Acting Director General, but have not sighted 
explicit approvals regarding the scope of direct negotiations – TNSW and RailCorp) 
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• Conflict of interest management strategies that were adopted (if these were not 
explicitly addressed during the negotiation process we recommend you obtain 
declarations of associations from participants to ensure TNSW is not exposed in this 
regard) 

Procure would be happy to review any further documentation provided and to provide final 
probity advice once that is complete. 

Please do not hesitate to contact me if you wish to discuss this interim advice. 

Yours sincerely 
 

 

John Milliken 
Director 
Procure Group Pty Ltd 
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