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9A.

10.
11.
12.
13.
14,
14A.

15.
16.
17.
17A.
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19.
20.
21.
21A.
22.
23.
24,
25,
26.
27.
28.
29.
30.
31.
32.
33.
34.
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41.
42.
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45,
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48.
49,
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51.
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53.
54.
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Quality Manager's Certificate — Payment Claim

Quality Manager's Certificate — Quality

Quality Manager's Certificate — Progressive and at end of Landscaping
Maintenance Period

Quality Manager's Certificate - Opening Completion and Completion
Quality Manager's Certificate — Final Completion

Deed of Appointment of Independent Certifier

Independent Certifier's Certificate — Payment Claim

Independent Certifier's Certificate — Quality

Independent Certifier's Certificate — Progressive and at end of Landscaping
Maintenance Period

Independent Certifier's Certificate — Design Documentation
Independent Certifier's Certificate — Opening Completion and Completion
Independent Certifier's Certificate — Nominated Defects

Independent Certifier's Certificate — As-Built Documentation
Independent Certifier's Certificate — Final Completion

Contractor's Personnel

Contractor's Certificate — Design Documentation

Contractor's Certificate — Opening Completion and Completion
Contractor's Certificate — End of Landscaping Maintenance Period
Contractor's Certificate — Final Completion

Principal's Subcontractor Pre-Qualification

Terms to be included in Subcontracts

Subcontractor's Certificate — Design Documentation

Independent Checking Engineer's Certificate — Design Documentation
Proof Engineer's Certificate — Design Documentation

Environmental Documents

Environmental Manager's Certificate

Independent Certifier's Certificate — Tunnel System Works

Baseline ROL Schedule
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Form of Warranty
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Dispute Resolution Procedure
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Principal's Geotechnical Data, Principal's Contamination Data and Principal's
Utilities Data

D&C Deed Amendments due to Pre-Agreed Variations

Information Documents

Proof Engineer and Independent Checking Engineer Requirements
Principal's Flood Data and Principal's Noise Data

COVID-19 Mitigation Measures

Spares List

Requirements of Third Party Agreements
Heavy Vehicle National Law Requirements
Not used
I

Noise Mitigation

Construction Licence Terms
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(e)

®

work health and safety;

Chain of Responsibility Provisions compliance;
control of traffic; and

community relations;

II1III'IIIIIIIIIIIIIIIIIIIII

(iii)  monitoring the Independent Certifier's surveillance of the Contractor's
Activities; and

(iv) reporting the findings of its monitoring activities under clauses 2.1(d)(i) and
2.1(d)(ii) from time to time to the Principal's Representative.

The Principal and the Contractor acknowledge and agree that:

(1) the Principal's Representative, the Principal's Assistant Representatives and the
Principal's Surveillance Officers act at all times as the agents of the Principal
(and not as an independent certifier, assessor or valuer) and will act solely in
the interests of the Principal,

OmE o

(ii)  subject to clause 2.1(e)(iii), a Principal's Surveillance Officer is not entitled to
issue a Direction to the Contractor, and if a Principal's Surveillance Officer
purports to doso:

A.  the Contractor must not comply with, and the Principal is not bound by,
the purported Direction; and

B.  the Principal will not be liable for any Claim arising out of or in
connection with any such purported Direction; and

(iii)  a Principal's Surveillance Officer is entitled to issue a Direction to the
Contractor under clause 5.8(h) and the Contractor must comply with any
Direction by a Principal's Surveillance Officer given or purported to be given
under clause 5.8(h).

The Contractor must comply with any Direction by the Principal's Representative given
or purported to be given under a provision of this deed. Only the Principal's
Representative and, subject to the terms of any notice under clause 2.1(b)(i), the
Principal's Assistant Representatives are authorised to give any Direction to the
Contractor pursuant to this deed. The Contractor must not comply with, and the
Principal is not bound by, any Direction purporting to be made or given by any person
on behalf of the Principal, other than the Principal's Representative or a Principal's
Assistant Representative with relevant authority, or a Principal's Surveillance Officer in
the circumstances described in clause 2.1(e)(ii1).

2.2 The Contractor's personnel

(a)

(b)

The Contractor must:

(i} provide experienced and skilled personnel to perform its obligations under this
deed; and

(ii)  ensure that its personnel (including those referred to in clause 2.2(b)) carry out
the Contractor's Activities in a manner that is courteous and co-operative and
recognises the interests and needs of all stakeholders, including the local
community.

The Contractor must:

() ensure the personnel specified in Schedule 19 (Contractor's Personnel)
(including any replacements):
A. perform the roles specified in Schedule 19 (Contractor's Personnel); and
B. are available for consultation with the Principal's Representative when
reasonably required by the Principal's Representative;

(ii)  subject to clause 2.2(b)(iii), not replace the personnel referred to in clause
2.2(b)(i) (or where the personnel are employees of a Subcontractor, ensure they
are not replaced) without the Principal's Representative's prior written approval;
and

(iif)  if any of the personnel referred to in clause 2.2(b)(i):
A, die;
B.  become seriously ill;
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(d)
(e)

¢

C. resign from the employment of the Contractor (other than to accept other
employment with the Contractor or any "related body corporate” of the
Contractor (as that term is defined in section 9 of the Corporations Act));
or

D. become the subject of a direction under clause 2.2(c),

replace them (or where they are personnel of a Subcontractor, ensure they are
replaced) with personnel of at least equivalent experience, ability and expertise
(including the experience, ability and expertise required by Schedule 19
(Contractor's Personnel)) approved by the Principal's Representative.
The Principal's Representative may, if he or she considers it reasonable to do so, by
notice in writing, direct the Contractor to remove any person from the Construction Site
and any other areas where the Contractor's Activities are performed.
The Contractor must ensure that any person the subject of a direction under clause 2.2(c)
is not again employed in the Contractor's Activities.

The Contractor must:

(1) ensure that the Quality Manager and each of the Contractor's Subcontractors;
and

(ii)  use reasonable endeavours to procure that the Independent Certifier and the
Environmental Representative,

each:

(iii)  do all they reasonably can to co-operate with and avoid hindering, the
Principal's Assistant Representatives and the Principal's Surveillance Officers;
and

(iv)  provide, on request, such information as the Principal's Representative, the
Principal's Assistant Representative or a Principal's Surveillance Officer
reasonably requires.

Where the Contractor requests the Principal's Representative's approval of a replacement

pursuant to clause 2.2(b)(iii) the Principal's Representative must respond to the

Contractor within 10 Business Days from the later of the date of the Contractor's request

and the date any other information required by the Principal's Representative is

submitted to the Principal's Representative.

2.3 Authorities

(a)

(b)

(c)

This deed will not in any way unlawfully restrict or otherwise unlawfully affect the
unfettered discretion of the Principal to exercise any of its functions and powers pursuant
to any Law.

The Contractor acknowledges and agrees that, without limiting clause 2.3(a), anything
that the Principal does, fails to do or purports to do pursuant to its functions and powers
under any Law will be deemed not to be an act or omission by the Principal under this
deed and will not entitle the Contractor to make any Claim against the Principal.

The Contractor acknowledges and agrees that:

(i) there are many Authorities (other than the Principal) with jurisdiction over
aspects of the Contractor's Activities, parts of the Construction Site and areas
affected by the Contractor's Activities;

(ii)  such Authorities may from time to time exercise their statutory functions and
powers in such a way as to disrupt, interfere with or otherwise affect the
Contractor's Activities; and

(iit)  subject to clause 2.3(d), it bears the full risk of all occurrences of the kind
referred to in clause 2.3(c¢)(ii) and will have no Claim against the Principal
arising out of or in any way in connection with such occurrences (including in
circumstances where the Principal may have become involved in matters
relating to the Contractor's Activities with a relevant Authority).
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2.4 Independent Certifier

(a)

(b)

(d)

(g)

(h)

The Independent Certifier will be engaged jointly by the Principal and the Contractor, on
the terms of the Deed of Appointment of Independent Certifier.

The Principal must use its best endeavours to finalise the Deed of Appointment of
Independent Certifier as soon as practicable after the date of this deed and provide the
final Deed of Appointment of Independent Certifier to the Contractor.

Upon receiving the Deed of Appointment of Independent Certifier in accordance with
clause 2.4(b) and in a form which complies with clause 2.4(c), the Contractor must
execute the Deed of Appointment of Independent Certifier as soon as practicable and
within 5 Business Days of receipt (or such longer period as is agreed by the parties).
The Principal will carry out the functions of the Independent Certifier under this deed (in
a manner that is consistent with the obligations of the Independent Certifier under the
Deed of Appointment of Independent Certifier) until the Deed of Appointment of
Independent Certifier is executed.
The Independent Certifier's role is to:
(1) independently verify in accordance with the Deed of Appointment of

Independent Certifier that:

A.  the Project Works; and

B.  the Temporary Works,

comply with the requirements of this deed,

(ii)  make determinations on matters that this deed expressly requires be determined
by the Independent Certifier; and

(iii)  otherwise perform the functions and activities identified as such in this deed

and the Deed of Appointment of Independent Certifier.
Without limiting the effect that the determinations of the Independent Certifier will have
upon the rights and obligations of the parties under this deed, the Independent Certifier
does not have any power to give any Directions to the Contractor.
The parties acknowledge and agree that the Independent Certifier is obliged to act
independently of the Contractor, the Principal and any of their Subcontractors.
The Contractor must provide the Independent Certifier with all information and
documents and allow the Independent Certifier:

(1) to attend design meetings, including the Project Design Group meetings;

(ii)  access to the Construction Site and all places at which the Contractor's
Activities are being undertaken, provided that the Independent Certifier must
comply with the reasonable directions of the Contractor given in its capacity as
Principal Contractor; and

(iii)  to insert Hold Points or Witness Points in the Project Plans and designate the
nominated party to release these and any other Hold Points in accordance with
the SWTC,

all as may be:
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(2)

Category 2 Temporary Works.
The parties acknowledge and agree that:

(1) each Independent Checking Engineer is obliged to act independently of the
Contractor, the Principal and any of their Subcontractors;

(ii)  each Independent Checking Engineer must not be an employee of the
Contractor, the Principal, the Independent Certifier or any of their
Subcontractors; and

(iii)  all advice and comments (including drafts and calculations) provided by any
Independent Checking Engineer must be in writing and must be made available
to the Principal's Representative and, upon request, provided to the Contractor
and the Principal's Representative.

The Contractor must provide each Independent Checking Engineer with all information

and documents and allow each Independent Checking Engineer:

(i) to attend design meetings, including Project Design Group meetings; and

(ii)  access to the Construction Site and all places at which the Contractor's
Activities are being undertaken, provided that each Independent Checking
Engineer must comply with the reasonable directions of the Contractor given in
its capacity as Principal Contractor,

all as may be:

(iii)  necessary or reasonably required by each Independent Checking Engineer or
the Principal's Representative to allow each Independent Checking Engineer to
perform its obligations under this deed; and

(iv) requested by each Independent Checking Engineer or directed by the Principal's
Representative.

Nothing that each Independent Checking Engineer does or fails to do pursuant to the

purported exercise of its functions will entitle the Contractor to make any Claim against

the Principal.

2.9 Subcontracts

(a)
(b)

(©

(d)

(e)

®

Subject to clause 2.9(b), the Contractor may enter into Subcontracts for the performance
of its obligations under this deed.

The Contractor must not enter into any Subcontract in respect of the categories of work
set out in Schedule 23 (Principal's Subcontractor Pre-Qualification) (regardless of
contract value), unless the Subcontractor is pre-qualified or registered to the appropriate
level under the Principal's pre-qualification and registration procedures set out in
Schedule 23 (Principal's Subcontractor Pre-Qualification) or clause 2.9(c) applies.

Unless the Principal's Representative otherwise approves in writing (which must not be
unreasonably withheld or delayed), the Contractor must enter into subcontracts with:

(i)  the Subcontractors specified in Item 15 of Schedule 1 (Contract Information) in
respect of the relevant parts of the Contractor's Activities specified in Item 15 of
Schedule 1 (Contract Information); and

(i) the Proof Engineer (or Proof Engineers) specified in Item 9 of Schedule 1
(Contract Information) in respect of the role of Proof Engineer under clause 2.5
of this deed.

The Contractor's obligations under this deed are not lessened or otherwise affected by
entering into Subcontracts or by any approval by the Principal or the Principal's
Representative, and the Contractor is liable to the Principal for the acts and omissions of
Subcontractors as if they were acts and omissions of the Contractor.

The Contractor must give the Principal's Representative details of each Subcontract,
including the name of the Subcontractor and the goods or services being provided under
the Subcontract. The Contractor must satisfy itself and warrant to the Principal that the
proposed Subcontractor (whether a specified Subcontractor under Item 15 of Schedule 1
(Contract Information) or otherwise) has the necessary suitability, reliability, safety
systems, expertise and financial standing to carry out the work to be subcontracted.

Without limiting clause 22.7(c), but subject to clause 2.9(g)(i1):
(1) the Contractor must include in every Subcontract:
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(h)

@)

A.  which has a contract value of $- or more:
1)  the provisions set out in Schedule 24 (Terms to be included in
Subcontracts); and
2)  arequirement to implement a Subcontractors Proof of Payment
Procedure if instructed by the Principal;and
B. regardless of the Subcontract value, provisions expressly requiring the
Subcontractor to comply with the Chain of Responsibility Provisions; and

(ii)  if required by the Principal's Representative, the Contractor must, at no
additional cost and to the reasonable satisfaction of the Principal, instruct a
Subcontractor to:

A.  implement a Subcontractors Proof of Payment Procedure; and
B.  submit the documents required by the Subcontractors Proof of Payment
Procedure,

as set out in Schedule 5A (Subcontractors Proof of Payment Process).
Where a Subcontractor is to carry out design work:

(1) the Contractor must, within 5 Business Days of the engagement of the
Subcontractor provide the Principal with a deed of covenant (duly stamped)
executed by the Subcontractor in the form of Schedule 33 (Designer's Deed of
Covenant); and

(ii)  the Subcontract is not required to contain parts A and B of Schedule 24 (Terms
to be included in Subcontracts) if no security is to be provided by the
Subcontractor.

The Contractor agrees that if required by the Principal it will, at no additional cost and to
the reasonable satisfaction of the Principal:

(1) implement a Subcontractors Proof of Payment Procedure; and

(ii)  submit the documents required by the Subcontractors Proof of Payment
Procedure,

as set out in Schedule 5A (Subcontractors Proof of Payment Process).

If required to implement a Subcontractors Proof of Payment Procedure, in addition to
implementing the process set out in Schedule 5A (Subcontractors Proof of Payment
Process), the Contractor acknowledges and agrees:

(1) to pay, within 3 Business Days of receiving payment of a Progress Payment, all
outstanding amounts due and payable to Subcontractors listed in the Contractor
Statement and Supporting Statement for each of its progress claims;

(ii)  within 5 Business Days of receiving payment of a Progress Payment to:
A.  provide proof, to the satisfaction of the Principal, of payment of all
outstanding amounts due and payable to Subcontractors; and
B. confirm that no monies due and payable remain outstanding to
Subcontractors in respect of each progress claim;

(iii)  that if it fails to provide the required proof of payment:

A. it will issue, no later than the 5th Business Day from receipt of payment
from the Principal, an irrevocable payment direction in the form of an
irrevocable authority in writing to the Principal in favour of each unpaid
Subcontractor identified in the Contractor Statement and Supporting
Statement; and

B. the Principal will be entitled to rely on any irrevocable payment directions
as a reason for withholding an amount from the Contractor in the next
month’s Progress Payment; and

(iv) that if it fails to either provide the required proof of payment or issue an
irrevocable payment direction as required by this clause 2.9 the Principal may

have recourse to the unconditional undertakings provided under clause 8.

The Contractor must immediately inform the Principal and provide a copy of the relevant

documents, if it receives:

(1) a Contractor Statement and Supporting Statement from a Subcontractor with a
progress claim that identifies as unpaid any subcontractor, supplier or

consultant to a Subcontractor;

(ii)  apayment withholding request (as defined in and served under the SOP Act); or
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(b)

(©)

The SWTC and the Environmental Documents are to be regarded as mutually
explanatory and anything contained in one but not in the other will be equally binding as
if contained in both.

If there is an ambiguity, discrepancy or inconsistency within or between any documents
comprising this deed or the Environmental Documents, the part of the document which
prescribes or requires the highest standard of compliance consistent with complying with
all Approvals will take precedence (unless the Principal directs otherwise).

4.3 Ambiguous terms

(2)

(b)

(©)

If the Principal's Representative considers, or the Contractor notifies the Principal's
Representative in writing that the Contractor considers, that there is an ambiguity,
discrepancy or inconsistency in this deed (including in any schedules or exhibits), the
Principal's Representative must, subject to clause 4.2, direct the interpretation of this
deed which the Contractor must follow.
The Principal's Representative, in giving a direction in accordance with clause 4.3(a), is
not required to state whether or not there is an ambiguity, inconsistency or discrepancy in
respect of the terms of this deed.
Any direction which the Principal's Representative gives in accordance with clause
4.3(a):
(1) does not in any way lessen or otherwise affect:
A.  the Contractor's obligations under this deed or otherwise according to
Law; and
B. the Principal's rights against the Contractor, whether under this deed or
otherwise according to Law;
(i)  will not give rise to any entitlement of the Contractor to make, nor will the
Principal be liable upon, any Claim arising out of or in connection with the
Contractor's compliance with the Principal's Representative's Direction; and

(1i1)  must, in respect of a notice given by the Contractor under clause 4.3(a), be
given within 20 Business Days of receipt of that notice.

4.4 No assignment

The Contractor must not assign or otherwise deal with any of its rights, interests or obligations
under this deed without the prior written consent of the Principal.

4.5 Change in Control of the Contractor

(a)

(b)

Subject to the terms of this clause 4.5, the Contractor must ensure that there is no Change

in Control of the Contractor or any entity that comprises the Contractor without the prior

written consent of the Principal (which must not be unreasonably withheld).

The Contractor must notify the Principal in writing of any proposed or impending

Change in Control of the Contractor or any entity that comprises the Contractor, and

provide:

(i) full details of the proposed or impending Change in Control, including the
acquisition of voting power, the change in equity interests or any other event
which will cause or constitute the Change in Control; and

(ii)  all other information required by the Principal to determine whether to grant its
consent under clause 4.5(a), in relation to the Change in Control of the

L\331185759.15

19



(d)

(©)

The Principal will be deemed to be acting reasonably if it withholds its approval to a
Change in Control of the Contractor or an entity that comprises the Contractor where the
Principal is of the reasonable opinion that:

(i) the person or entity that will exercise Control of the Contractor or the relevant
entity that comprises the Contractor:
A. is not solvent;
B.  is not reputable;
C. has an interest or duty that conflicts in a material way with the interests of
the Principal; or
D. isinvolved in a business or activity that is incompatible, or inappropriate,
in relation to the Contractor's Activities; or
(ii)  as aresult of the Change in Control, the Contractor will no longer:
A. have sufficient expertise and ability; or
B. be of sufficiently high financial and commercial standing,
to properly carry out the obligations of the Contractor under this deed.
The Principal's approval of a Change in Control of the Contractor or any entity that
comprises the Contractor will not relieve the Contractor of any of its obligations under
this deed.

4.6 Change in Control of the Parent Company Guarantor

(a)

(b)

Subject to the terms of this clause 4.6, the Contractor must ensure that there is no Change
in Control of the Parent Company Guarantor without the prior written consent of the
Principal (which must not be unreasonably withheld).

The Contractor must notify the Principal in writing of any proposed or impending
Change in Control of the Parent Company Guarantor, and provide:

(1) full details of the proposed or impending Change in Control, including the
acquisition of voting power, the change in equity interests or any other event
which will cause or constitute the Change in Control; and

(ii)  all other information required by the Principal to determine whether to grant its
consent under clause 4.6(a), in relation to the Change in Control of the Parent

(d)

The Principal will be deemed to be acting reasonably if it withholds its approval to a
Change in Control of the Parent Company Guarantor where the Principal is of the
reasonable opinion that:

6] the person or entity that will exercise Control of the Parent Company

Guarantor:

A. is not solvent;

B.  isnotreputable;

C.  has an interest or duty that conflicts in a material way with the interests of
the Principal; or

D. isinvolved in a business or activity that is incompatible, or inappropriate,
in relation to the Contractor's Activities; or

(ii)  as a result of the Change in Control, the Parent Company Guarantor will no
longer:
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(ix) allow 5 Business Days from the date the final version of the applicable
Approval Related Documentation is submitted to the Principal's Representative
under clause 5.1(c)(viii) for the Principal's Representative (if it elects to do so)
to consult with the Contractor and:

A. comment on that documentation to the extent to which the Principal's
Representative considers that it is not of a suitable standard or content
having regard to the nature of the relevant Approval (which comments the
Contractor may address to the extent the Contractor considers necessary);
or

B. reject that documentation if it does not comply with the requirements of
this deed; and

(x)  if any Approval Related Documentation is rejected by the Principal's
Representative under clause 5.1(c)(ix)B, promptly amend the Approval Related
Documentation to comply with the requirements of this deed, submit the
amended documentation to the Principal's Representative and the process in
clause 5.1(c)(ix) and this clause 5.1(c)(x) will re-apply to the amended
documentation.

(d)  The Contractor acknowledges and agrees any documentation that is required to be
submitted by the Contractor to a 'site auditor' as contemplated by the Contaminated Land
Management Act 1997 (NSW) will be deemed to be Approval Related Documentation
for the purposes of this clause.

(e) In respect of any documentation submitted:

(i) by the Contractor to the Principal's Representative under clause 5.1(c),
including whether or not the Principal's Representative reviews it for errors,
omissions, compliance with this deed or suitability for submission to the
relevant Authority and whether or not the Principal's Representative comments
on it or engages in any act or omission in respect of it;

(ii)' by the Contractor to an Authority following the process in clause 5.1(c); or
(iii) by the Principal (if the Principal's Representative agrees or elects to do so in his

or her absolute discretion or is required to by Schedule 28 (Environmental
Documents) of this deed) to an Authority following the process in clause 5.1(c),

the:
(iv)  Principal's Representative owes no duty to the Contractor;

(v)  Contractor's liabilities or responsibilities and the Principal's rights under this
deed or otherwise will not be changed from what they otherwise would be; and

(vi)  Contractor will not be entitled to make any Claim in respect of a delay by any
relevant Authority in reviewing, considering, approving, requiring amendments
to or rejecting any Approval Related Documentation submitted in accordance
with clauses 5.1(e)(1) to 5.1(e)(iii).

® For the avoidance of doubt, the process in clause 5.1(c) is separate from, and does not in
any way limit the operation of, any other review process set out in this deed, including

the processes in clauses 3.3 or 12.2 to 12.3.

(2) The Contractor:

(1) must invite and permit the Principal's Representative or its nominee to attend
and participate in any meetings held between the Contractor and any 'site
auditor' engaged in connection with the Contractor's Activities as contemplated
by the Contaminated Land Management Act 1997 (NSW) (Site Auditor);

(i)  must provide the Principal's Representative with copies of all notices, reports
and other correspondence given or received by the Contractor to or from the
Site Auditor; and

(iii)  acknowledges that the Principal may liaise with the Site Auditor in respect of
the Contractor's Activities.
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5.2 Environmental requirements

(2)

(b)

(©)

(d)

(e)

The Contractor must carry out the Contractor's Activities:
(1) in an environmentally responsible manner so as to protect the Environment; and

(ii)  subject to clause 5.1(b)(ii) and clause 5.2(b), in accordance with the
Environmental Documents (including the Biosecurity Management Plan), the
Environment Strategy, the Construction Environmental Management Plans and
all relevant Law:

Except as specified in Schedule 28 (Environmental Documents), and without limiting the
Contractor’s other obligations under this deed, the Contractor must comply with, carry
out and fulfil the conditions and requirements of all Environmental Documents,
including those conditions and requirements which the Principal is expressly or
impliedly required under the terms of the Environmental Documents to comply with,
carry out and fulfil but only to the extent that those conditions and requirements relate to
the scope and extent of the Project Works, Temporary Works or Contractor's Activities.

The Contractor must immediately notify the Principal in writing of any breach, potential
breach, non-compliance or potential non-compliance with the conditions or requirements
of any of the Environmental Documents, or any Environmental Law, in the carrying out
of the Contractor's Activities and of details of notices received by or proceedings
commenced under any Environmental Law of which the Contractor becomes aware
relating to a breach, potential breach, non-compliance or potential non-compliance with
an Environmental Law.

Without limiting the Contractor's obligations under clauses 5.2(a) to 5.2(c), the
Contractor must, in carrying out the Contractor's Activities do (and ensure that its
employees, agents and Subcontractors do) all things necessary to prevent a breach of
Environmental Laws.

To the extent not prohibited by Law, the Contractor indemnifies the Principal against any
cost, expense, loss or liability suffered or incurred by the Principal arising out of or in
connection with a breach of this clause 5.2.
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The Contractor must comply with the NSW Government Environmental management
guidelines - Construction procurement (Edition 4 December 2019).

5.3 Legal challenge

(@)

If there is a legal challenge in relation to the assessment or determination of the Works
under the:

(1) Environmental Planning and Assessment Act 1979 (NSW);
(i)  Environment Protection and Biodiversity Conservation Act 1999 (Cth); or
(iii)  any other Law;
the Contractor must continue to perform its obligations under this deed unless, as a
result of that legal challenge, it is otherwise:
(iv)  ordered by a court or tribunal; or

directed by the Principal.

(d)

The Contractor's entitlements under will be
its only right to make any Claim for payment of money arising out of or in any way in
connection with a court or tribunal order referred to in clause 5.3(a)(iv) or a direction by
the Principal under clause 5.3(a)(v).

Clause 5.3(b) does not apply to the extent that a legal challenge of the kind referred to in
clause 5.3(a) is initiated or upheld or the Principal's direction under clause 5.3(a)(v) 18
required as a result of, or in connection with, the Contractor's non-compliance with its
obligations under this deed.

5.4 Crown building work

(a)

(b)

The Contractor must, in relation to any Crown Building Work, certify (on behalf of the

Principal) as required by section 6.28 of the Environmental Planning and Assessment Act

1979 (NSW).

Nothing in clause 5.4(a) will lessen or otherwise affect:

(i)  the Contractor's liabilities or responsibilities under this deed or otherwise
according to Law; or

(i1)  the Principal's rights against the Contractor, whether under this deed or
otherwise according to Law.

5.5 Skills Development and Training

(a)

(b)

The Contractor must demonstrate its commitment and capacity to plan and manage
training in accordance with the NSW Government Training Management Guideline:
Skills, Training and Diversity in Construction (July 2020) and certain targets relating to
the Infrastructure Skills Legacy Program. The Guideline is attached to NSW
Procurement Board Direction PBD 2020-03 - Skills, training and diversity in
construction, which is available for download from: https://arp.nsw.gov.au/pbd-2020-03-
skills-training-and-diversity-in-construction/. The Contractor must demonstrate its
commitment by:

(1) providing the levels of skills and training development identified in the
Appendix to the SWTC identified in Item 37 of Schedule 1 (Contract
Information); ‘

(ii)  cooperating with and assisting the Principal with any reviews undertaken by the
Principal of the Contractor's compliance with this clause 5.5;

(1) maintaining records evidencing the Contractor's compliance with this clause
5.5; and

(iv) making available all records maintained in accordance with clause 5.5(a)(iii) to
the Principal.

Without limiting clause 5.5(a), the Contractor is required to meet the commitments and

outputs set out in the SWTC concerning Skills Development and Training.
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(c) From the date of this deed until the Date of Completion the Contractor must provide
quarterly reports to the Principal's Representative (at the end of March, June, September
and December) using the reporting format available for download from:
https://www.training. nsw.gov.au/forms_documents/programs_services/islp/attachment _
A_reporling_template.xlsx. The reporting must give details of the apprentices and
trainees engaged in the carrying out of the Contractor's Activities and demonstrate that
the Contractor is meeting (or will meet at Completion) the commitments made in this
deed.

5.6 Industrial relations

The Contractor must in carrying out the Contractor's Activities:
(a) assume sole responsibility for and manage all aspects of industrial relations;

(b)  ensure that the rates of pay and conditions of employment specified in all relevant
industrial awards, enterprise and project agreements and any relevant Laws, for all
employees, are always observed in full; and

(c) keep the Principal's Representative fully and promptly informed of industrial relations
problems or issues which affect or are likely to affect the carrying out of the Contractor's
Activities.

5.7 Site induction

Without limiting the Contractor's obligations under clause 5.1(b) to comply with the conditions
and requirements of all Approvals, the Contractor must provide safety and environmental site
induction for persons nominated by the Principal's Representative, and for all personnel directly
or indirectly engaged by the Contractor and requiring access to:

(a)  the Construction Site; and
(b)  other areas where the Contractor's Activities are being performed.

5.8 Work health and safety

"on

(a) In this clause 5.8, "workplace", "construction project" and "construction work" have the
same meanings assigned to those terms in the WHS Laws.

(b)  Without limiting the Contractor's obligations under any other provisions of thisdeed:

(i) to the extent that the Contractor's Activities include construction work, the
Principal:
A. engages the Contractor PC as the Principal Contractor under the WHS
Laws in respect of all such construction work carried out by the
Contractor under this deed; and
B. authorises the Contractor PC to:
1) have management and control of each workplace at which the
Contractor's Activities are to be carried out; and
2)  discharge the duties of a Principal Contractor under the WHS
Laws for the construction project; and

(ii)  the Contractor PC must exercise and fulfil the functions and obligations of the
Principal Contractor under the WHS Laws.

(c) The Contractor PC's engagement and authorisation as Principal Contractor will continue:
(1 until the Date of Completion unless sooner revoked by the Principal; and

(ii)  in respect of any rectification work under clause 16 or any Landscaping
Maintenance that is construction work, during the period any such work is
carried out.

(d)  Without limiting any other provision of this deed, the Contractor PC:

(1) must discharge all its obligations under the WHS Laws and under any plan or
any other laws relating to work health and safety;

(ii)  accepts its engagement as the Principal Contractor and agrees that it has
sufficient authority to comply with its obligations as Principal Contractor;

(iii)  is responsible for all costs associated with performing the role of Principal
Contractor;

(iv)  must comply with any direction on safety issued by a relevant Authority;
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(©)
(d)

(i)

or purports to do pursuant to such delegation (including a decision not to grant

a Road Occupancy Licence or an act or omission that results in a Baseline ROL

Change) will:

A.  be considered as an act or omission of the Principal;

B. constitute an Act of Prevention; or

C.  other than as expressly stated in this clause 5.15, entitle the Contractor to
make any Claim; and

must not undertake any Contractor's Activities that have the effect of

restricting, closing, interfering with or obstructing the free flow of traffic on

any lane or shoulder of a Local Road:

A. without a Road Occupancy Licence;

B. outside of the permitted times stated in the Road Occupancy Licence; or

C. otherwise than in accordance with the terms and conditions of a Road
Occupancy Licence.

A breach of a term or condition of a Road Occupancy Licence will constitute a breach of
this deed.

The Contractor acknowledges and agrees that:

Q)

(i)

(iii)

@iv)

(v)

the Baseline ROL Schedule sets out the roads and associated lanes, direction,
days and time slots that the Principal has agreed to form the baseline in
determining the Contractor's entitlement for relief for Baseline ROL Changes;

it has made full allowance in the original Project Contract Sum and Contract
Program for the roads and associated lanes, direction, days, and time slots set
out in the Baseline ROL Schedule;

there may be Baseline ROL Changes during the performance of the
Contractor's Activities;

where a Baseline ROL Change occurs as a result of the Contractor being
directed by any emergency services provider or another relevant Authority
under clause 5.15(b)(i) to suspend any part of the Contractor's Activities which
are being carried out pursuant to an Approved ROL, the Contractor must
promptly notify the Principal's Representative that it has received a relevant
direction;
the Contractor must maintain a change register which records:
A. all Baseline ROL Changes, including the following in relation to each
Baseline ROL Change:
1) the date of the relevant change;
2)  the Approved ROL to which the change relates; and
3)  the scope of the change;
B. any Replacement Road Occupancy obtained pursuant to clause 5.15(e);
and
C. any Road Occupancy Licence obtained pursuant to clause 5.15(g),

ROL Change Register); and
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5.16 Principal’'s Representative’'s directions

Without limiting clause 17.8 and despite any Road Occupancy Licence issued by the Principal's
Representative for any lane or shoulder closure, the Principal's Representative may at any time
direct the Contractor to temporarily suspend any Contractor's Activities and to re-open the lane
or shoulder.

5.17 Heavy Vehicle National Law

(a)  The Contractor must, in carrying out the Contractor's Activities and without limiting any
other provisions of this deed, including Schedule 51 (Heavy Vehicle National Law
Requirements):

(1) comply with, and ensure that each Subcontractor complies with, the provisions
of the Heavy Vehicle National Law (including requirements relating to vehicle
standards, mass, dimension and loading requirements, driver fatigue
management, speed management, maintenance management and the Chain of
Responsibility Provisions) and the Road Transport Legislation;

(ii)  ensure so far as is reasonably practicable, the safety of the Contractor’s and any
Subcontractors' transport activities relating to the use of any heavy vehicles in
the course of the Contractor's Activities;

(ii1)  ensure that every Subcontract includes provisions expressly requiring
Subcontractors to comply with the Heavy Vehicle National Law (including the
Chain of Responsibility Provisions), the Road Transport Legislation and
including the provisions of any Chain of Responsibility Management Plan
which has been submitted to the Principal's Representative under this clause;
and
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of Responsibility Management Plan for at least 3 years after taking any such
steps; and

(ii)  have its compliance independently audited, and provide the Principal with an
audit report in relation to the Contractor's compliance with this clause, the
Heavy Vehicle National Law and any Chain of Responsibility Management
Plan by no later than 30 June each year.

6))] In this clause 5.17, "heavy vehicle", "transport activities", "consignor", "loader",
"unloader", "loading manager", "prime contractor", "operator", "scheduler" and "packer”

have the same meanings assigned to those terms in the Heavy Vehicle National Law.

5.18 Australian Industry Participation Plan (AIP Plan)

(a) If required by Item 21 of Schedule 1 (Contract Information), the Contractor must comply
with and implement the Certified AIP Plan.

(b)  The Principal must provide the Contractor with a copy of the Certified AIP Plan as soon
as reasonably practicable after the date of this deed.

(c) The Contractor must provide any information or reporting reasonably required by the
Principal to assist the Principal in assessing the Contractor's compliance with the
Certified AIP Plan and providing any reporting to the Australian Industry Participation
Authority.

5.19 National Construction Code

Where any part of the Contractor's Activities meets one or more of the classifications of
buildings described in the National Construction Code, the Contractor must comply with the
National Construction Code performance requirements in relation to materials whilst carrying
out the Contractor's Activities to which the National Construction Code applies.

5.20 Third Party Agreements
(a) The Contractor:
(1) acknowledges that it has been given copies of the Third Party Agreements; and

(ii)  must comply with its obligations in Schedule 50 (Requirements of Third Party
Agreements).

(b)  The parties acknowledge that the Contractor has reviewed the Third Party Agreements
and has included in the original Project Contract Sum all of its costs (including the cost
of all physical works and allowance for any delay or disruption) in complying with its
obligations under clause 5.20(a) and the Principal’s obligations under the Third Party
Agreements other than those identified in Schedule 50 (Requirements of Third Party
Agreements) for the Principal to perform.

(d)  Without limiting any other provision of this deed, the Contractor must indemnify the
Principal from and against any claims against the Principal, or loss, cost, expense or
liability suffered or incurred by the Principal, arising out of, or in any way in connection
with, a breach of the requirements of this clause 5.20 or Schedule 50 (Requirements of
Third Party Agreements).

5.21 NSW Government Supplier Code of Conduct

The Contractor must comply with the NSW Government Supplier Code of Conduct which is
available for download from:
https://buy.nsw.gov.au/__data/assets/pdf file/0017/600371/nsw_supplier code_of conduct_vl

1.pdf
5.22 New COVID-19 Directives and COVID-19 Impacts

(a) The parties acknowledge and agree that, as at the date of this deed:
(1) COVID-19 exists; and
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(b)

(©)

(d)

(e)

(ii)  the precise nature, extent, impact and duration of COVID-19 is unknown.
The Contractor acknowledges and warrants that:

(1) the COVID-19 Management and Safety Plan includes:

A.  all mitigation measures (including the COVID-19 Mitigation Measures)
that the Contractor is implementing with respect to COVID-19, including
those in response to any and all COVID-19 Directives in effect on or
before *;

B. the COVID-19 related baseline assumptions on which the Project
Contract Sum and the Contract Program are based; and

(ii)  the Project Contract Sum, the Contract Program and the other elements of its
Tender contain sufficient allowance for the impact of all COVID-19 Directives
on the Contractor's Activities (including the COVID-19 Mitigation Measure) in
effect on or before i

Except as expressly stated in this clause 5.22 and clauses 17.5 and 17.6, the Contractor
will have no entitlement to, and the Principal will not be liable for, any Claim arising out
of or in connection with the impact of COVID-19, any COVID-19 Directives or any
COVID-19 Impacts on the Contractor's Activities.

The Contractor must:

(1 without limiting clause 2.9, provide the Principal's Representative with a copy
of each Subcontract for the supply of Critical Domestic Materials (which may
be redacted to remove any commercially sensitive information) as soon as
reasonably practicable after such Subcontract is entered into;

(ii)  ensure the Project Plans take COVID-19, all COVID-19 Directives and
COVID-19 Impacts into account for the period during which the COVID-19
Directives and COVID-19 Impacts remain in force or effect and relevant to the
Contractor's Activities;

(iii)  proactively monitor the potential impacts of COVID-19, including all relevant
COVID-19 Directives and COVID-19 Impacts on the Contractor's Activities.

(iv) implement mitigation measures to minimise any potential impact of COVID-
19, including all relevant COVID-19 Directives and any COVID-19 Impacts on
the Contractor's Activities, including:

A.  as set out in the relevant updated Project Plans and otherwise consistent
with Good Industry Practice;

B. asset out in the COVID-19 Mitigation Measures; and

C. sequencing the Contractor's Activities and employing construction
methodologies and practices that minimise the impacts of COVID-19 and
any relevant COVID-19 Directives on the Contractor's Activities.

Without limiting clauses 17.4(b) and 17.5, where there is a New COVID-19 Directive or
the Contractor considers that a COVID-19 Impact has occurred, the Contractor must
promptly (and in any event within 5 Business Days of becoming aware of the New
COVID-19 Directive or COVID-19 Impact) give the Principal's Representative notice in
writing, together with detailed particulars of the following:

Q) details of the New COVID-19 Directive or COVID-19 Impact;

(ii)  the likely duration of the New COVID-19 Directive or COVID-19 Impact and
the impact of the New COVID-19 Directive or COVID-19 Impact on the
Contractor's Activities;

(iii)  the Contractor's plan to deal with the consequences of the New COVID-19
Directive or COVID-19 Impact which must as a minimum include details of the
steps that the Contractor will take to:

A.  avoid, mitigate, resolve or to otherwise manage the relevant effect of the
New COVID-19 Directive or COVID-19 Impact;

B. minimise any delay to the Works caused by the New COVID-19
Directive or COVID-19 Impact; and

C. minimise any additional cost to the Principal in respect of the New
COVID-19 Directive or COVID-19 Impact; and

(iv)  such other information as the Principal's Representative may require (acting
reasonably).

1\331185759.15

36



() The Principal owes no duty to the Contractor to review any information submitted by the
Contractor under this clause 5.22 for errors, omissions or compliance with this deed.

(g2)  No review of, comments on, rejection of or failure to comment on or reject any claim,
report or other information submitted by the Contractor under this clause 5.22 by the
Principal:

(i)  is an admission of liability; or
(i1)  will lessen or otherwise affect:
A. the Contractor's liabilities or responsibilities under this deed or otherwise
according to Law; or
B.  the Principal's rights against the Contractor, whether under this deed or
otherwise according to Law.

(h)  Where there is a New COVID-19 Directive or a COVID-19 Impact and either party
wishes to claim an increase or a decrease (as the case may be) to the Project Contract
Sum on account of a New COVID-19 Directive or COVID-19 Impact:

(1) where the party wishing to claim is the Contractor, the Contractor must, within
10 Business Days after the commencement of the New COVID-19 Directive or
the COVID-19 Impact:

A.  give a written notice to the Principal which:
1) states that this clause 5.22 applies and containing details of the
New COVID-19 Directive or COVID-19 Impact; and
2)  sets out the Contractor's estimate of the increase or decrease (as
the case may be) in the Contractor's costs of carrying out the
Contractor's Activities in compliance with the New COVID-19
Directive or COVID-19 Impact including sufficient information
to support the estimate;
B. the Contractor's plan to deal with the consequences of the New COVID-
19 Directive or COVID-19 Impact, which must as a minimum include:
1)  details of the steps the Contractor will take to avoid, mitigate,
resolve or otherwise manage the effects of the New COVID-19
Directive or COVID-19 Impact and mitigate any extra Direct
Costs incurred by the Contractor in carrying out the Contractor's
Activities in compliance with the New COVID-19 Directive or
COVID-19 Impact; and
2) an updated COVID-19 Management and Safety Plan addressing
the impacts of the New COVID-19 Directive or COVID-19
Impact; and
C.  such other information as the Principal's Representative may require
(acting reasonably);

(ii)  where the party wishing to claim is the Principal, the Principal must give a
written notice to the Contractor containing

A.  details of the New COVID-19 Directive or COVID-19 Impact;

B.  the Principal's estimate of the increase or decrease (as the case may be) in
the Contractor's costs of carrying out the Contractor's Activities in
compliance with the New COVID-19 Directive or COVID-19 Impact;
and

C. an instruction to provide an updated COVID-19 Management and Safety
Plan addressing the impacts of the New COVID-19 Directive or COVID-
19 Impact, if the Principal considers such updated plan is required,
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(i)

)

the Principal may submit the updated COVID-19 Management and Safety Plan
and updated COVID-19 Mitigation Measures and any other information
provided by the Contractor pursuant to clause 5.22(h)(i) to an independent
expert appointed by the Principal for that expert to determine whether the
updated COVID-19 Management and Safety Plan and updated COVID-19
Mitigation Measures and any other information provided by the Contractor
pursuant to clause 5.22(h)(i) complies with the requirements of this deed.

For the purposes of calculating the adjustments to the Design Contract Sum, the
Construction Contract Sum and the D&C Payment Schedule on account of an New
COVID-19 Directive or COVID-19 Impact:

(@)

(i)

(iii)

(iv)

the Project Contract Sum will be taken to allow for the actions, impacts and
costs described in the COVID-19 Management and Safety Plan (as updated in
accordance with clause 3.3 and this clause 5.22);

any adjustments will be determined with reference to the additions, omissions
or changes (as applicable) to the COVID-19 Management and Safety Plan
made pursuant to this clause 5.22 as a result of the New COVID-19 Directive
or COVID-19 Impact;

the Contractor’s entitlements will be reduced to the extent that:

A.  the Contractor would have avoided or reduced any Direct Costs or delay
if it had complied with its obligations under clause 5.22(d)(iv); and

B. the Contractor will avoid or reduce any Direct Costs or achieve any
productivity gains in respect of the Contractor's Activities as a result of
the New COVID-19 Directive or COVID-19 Impact; and

the Contractor must:

A. take all reasonable steps to mitigate the costs, delay, and other adverse
impacts resulting from the New COVID-19 Directive or COVID-19
Impact, including by complying with any COVID-19 Mitigation
Measures;

B. for that purpose, comply with all reasonable directions of the Principal
concerning the New COVID-19 Directive or COVID-19 Impact, and their
consequences; and

C.  ensure that its Subcontractors comply with this clause 5.22(1),

and the Principal's liability in respect of the New COVID-19 Directive or
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COVID-19 Impact will be reduced to the extent that the Contractor fails to
comply with this clause 5.22(i).

5.23 Commonwealth Building Code
In this clause 5.23:

(a)

(1)

(i1)
(iii)

(iv)
(v)
(vi)
(vi1)
(viii)
(ix)
(x)
(x1)

(xii)

ABC Commissioner means the Australian Building and Construction
Commissioner referred to in section 15(1) of the BCIIP Act;

ABCC means the body referred to in section 29(2) of the BCIIP Act;

Building Code means the Code for the Tendering and Performance of Building
Work 2016 (Cth), which is available at
https://www.legislation.gov.au/Details/F2019C00289, as amended from time to
time;

Building Contractor has the same meaning as in the BCIIP Act;

Building Industry Participant has the same meaning as in the BCIIP Act;
Building Work has the same meaning as in subsection 3(4) of the Building
Code;

Commonwealth Funded Building Work means Building Work in items 1-8
of Schedule 1 of the Building Code;

Enterprise Agreement has the same meaning as in the Fair Work Act 2009
(Cth);

Exclusion Sanction has the same meaning as in subsection 3(3) of the Building
Code;

Related Entity has the same meaning as in the Corporations Act;
Subcontractor means a Building Contractor or Building Industry Participant

who Project Co has entered, or proposes to enter, into a subcontract with to
undertake any of the Works; and

Works means Commonwealth Funded Building Work that is the subject of this
deed.
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(ii)  personal injury or death; and
(iii)  disruption of any Service,
arising out of or in connection with carrying out of the Contractor's Activities.

6.2 Reduction of Contractor's liability

The Contractor’s liability and responsibility to indemnify the Principal under clause 6.1 is
reduced to the extent that an Excepted Risk contributes to the claim (including a Claim),
actions, costs, expense, injury or death, loss or damage or other liability.

6.3 Responsibility for care
(a) The Contractor is responsible for:

(i)  preventing personal injury or death, or loss or damage to the Project Works, the
Temporary Works, the Landscaping Maintenance, the Construction Site, the
Works or any other areas affected by the Contractor's Activities, including
personal injury or death, or loss or damage in connection with the Contractor’s
obligation under the Chain of Responsibility Provisions in the course of
bringing to and removing from the Construction Site items that require
transportactivities;

(ii)  preventing loss or damage to adjoining and other properties and the
Environment;

(iii)  repairing or making good loss or damage to the Project Works, the Temporary
Works, the Landscaping Maintenance, the Environment, the Construction Site,
the Works or any other areas affected by the Contractor's Activities; and

(iv)  except as provided under clause 6.3(b), bearing the cost of repairing, or making
good, loss or damage referred to in clause 6.3(a)(iii) or to adjoining and other
properties,

arising out of, or in connection with, carrying out the Contractor's Activities.

(b)  Where loss or damage referred to in clause 6.3(a)(iii) or clause 6.3(a)(iv) is caused or
contributed to by an Excepted Risk, the Contractor must, if and to the extent directed by
the Principal's Representative, repair or make good the loss or damage caused or
contributed to by the Excepted Risk, which repair or making good will, to the extent
caused by the Excepted Risk, be deemed to be a Variation under clause 15 and valued in
accordance with clause 15.4.

6.4 The Principal’s action

(a) If urgent action is required to avoid death, injury, loss or damage, and the Contractor
does not take the necessary action immediately, the Principal may take the action, at the
Contractor’s cost with any penalty, fine, damage, expense, cost, loss or liability suffered
or incurred by the Principal being recoverable, except to the extent prohibited by Law, as
a debt due and payable from the Contractor to the Principal on demand.

(b)  If the Contractor fails to carry out any repair work or make good under clause 6.3(a)(iii),
the Principal may catry out such work and all damage, expense, cost, loss and liability
suffered or incurred by the Principal will be a debt due and payable from the Contractor
to the Principal on demand.

(c) Clause 6.4(a) does not relieve the Contractor from any of its obligations under thisdeed.
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7.
7.1

Insurance

Principal arranged insurance

(@)

The Principal:

()

(1)

must, within 10 Business Days after the date of this deed, effect an insurance
policy or policies as referred to in Item 1A and 1B of Schedule 36 (Insurance
Schedule) and in Ttem 21B of Schedule 1 (Contract Information), to cover the
Principal, the Contractor and all Subcontractors employed from time to time in
relation to the Project Works, the Temporary Works and the Landscaping
Maintenance for their respective rights, interests and liabilities with respect to:
A. (early works - material damage) - liability for loss or damage referred
to in clause 6.1(a);
B. (early works — general liability) — general, products and environmental

must, within 60 Business Days of the date of this deed, effect an insurance

policy or policies as referred to in Items 1, 2 and 3 of Schedule 36 (Insurance

Schedule), to cover the Principal, the Contractor and all Subcontractors

employed from time to time in relation to the Project Works, the Temporary

Works and the Landscaping Maintenance for their respective rights, interests

and liabilities with respect to:

A.  (comtract works - material damage) - liability for loss or damage
referred to in clause 6.1(a); and

B. (third party liability) - liabilities to third parties of the type set out in
clause 6.3,

in the case of:

(iii)

the policy or policies referred to in clauses 7.1(a)(1)A and 7.1(a)(i)B, subject to
the terms and conditions (including sums insured, limits of liability and
exclusions) set out in the policy documents referred to in Exhibit N (Insurance

Policy Wording); and
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(b)

(©)

(d)

()
®

The Principal may in its absolute discretion:

(1) have other insureds named or included in the policy or policies referred to in
clause 7.1(a), including any Authority with an interest in the Project Works, the
Temporary Works, the Landscaping Maintenance or the Construction Site or
any other areas affected by the Contractor's Activities; and

(ii)  at any time, replace any of the policy or policies referred to in clause 7.1(a)
with an equivalent policy or policies from a different insurer.

Subject to clause 7.1(b)(11):

(1) the policy or policies referred to in clauses 7.1(a)(1)A and 7.1(a)(1)B will be
maintained by the Principal until each of the policy or policies referred to in
clause 7.1(a)(ii) are effected by the Principal; and

(ii)  the policy or policies referred to in clauses 7.1(a)(i)C and 7.1(a)(ii) will be
maintained by the Principal until the Date of Final Completion.

The Contractor must contact the Principal's insurer and must provide to the relevant

person all details reasonably requested for the purpose of the insurances referred to in

clause 7.1(a) as soon as reasonably practicable, and in any event, within 3 Business Days
of a request from the Principal.

Full copies of the policy terms of the insurances effected under clause 7.1(a) will be

provided by the Principal.

If at any time the Project Contract Sum exceeds .% of the limit of liability for contract

works insurance (as referred to in the Principal arranged contract works insurance in

Exhibit N (Insurance Policy Wording)), the Principal will effect an increase in the limit

of liability for contract works insurance to the full value of the Project Contract Sum.

7.2 Contractor's acknowledgement and obligations

The Contractor:

(a)

(b)

acknowledges and agrees that:

(1) it has reviewed and examined the proposed wording of the insurance policies
which appear in Exhibit N (Insurance Policy Wording) and has satisfied itself
as to the extent of cover provided by those insurance policies for the purposes
of insuring against certain of the risks referred to in clauses 6.1 and 6.3 and is
aware that those insurance policies will not provide cover to the Contractor
against all the risks assumed by the Contractor under clauses 6.1 and 6.3;

(ii)  the obtaining of insurance by the Principal in accordance with clause 7.1 does
not limit or otherwise affect the Contractor's obligations under this deed,
including those under clauses 6.1 and 6.3;

(iii)  the policies of insurance referred to in clause 7.1(a) have been obtained at the
Principal's cost; and

it is responsible for the amount of any excess payable under the policies of insurance
refored o n clause 7 1)
_ and may effect insurance to cover the amount of that excess at its own
cost.

7.3 Exclusions to Principal’s insurance

The insurance cover under clause 7.1(a) is subject to exclusions. These are set out in the
actual insurance policies.

7.4 Reinstatement

(a)

If there is a claim for damage or destruction under the policy of insurance referred to in
clause 7.1(a)(i) or clause 7.1(a)(i1)A:

(1) all settlement amounts must be paid by the insurer directly to the Principal,

(ii)  the Principal may decide to have the Project Works reinstated, or may decide
not to proceed with the Project Works, without creating any default by the
Principal under this deed; and
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(b)

(iii)  the Contractor must reinstate the Project Works and Temporary Works if
instructed to by the Principal's Representative; and

(iv)  except as otherwise provided in this deed, the Contractor may only make a
Claim for payment for reinstatement of the Project Works and Temporary
Works progressively as and when the Contractor reinstates, in accordance with
this deed, the Project Works and Temporary Works an

only up to the amount of
any insurance settlement.

If, prior to:

(1) in respect of any Separable Portion other than Separable Portion 2, the Date of
Opening Completion; or

(i)  inrespect of Separable Portion 2, the Date of Completion,

the Project Works or the Temporary Works are damaged or destroyed, the Contractor

must:

(iii)  make secure the Project Works, the Temporary Works and the parts of:
A.  the Site;
B. (to the extent appropriate) the Local Areas; and
C.  the Temporary Works Areas,

which are still under the control of the Contractor in accordance with clauses 9.1
and 9.4,
(iv)  notify:
A. appropriate Authorities, emergency services and the like; and
B. the insurers for assessment,

and comply with their instructions; and

(v)  promptly consult with the Principal's Representative to agree on steps to be
taken to ensure that, to the greatest extent possible, the Contractor continues to
comply with its obligations under this deed.

7.5 Contractor's insurance

(a)

(b)

Before starting any work for or in connection with this deed, the Contractor must arrange
and have in place insurance with an Approved Insurer (unless otherwise agreed by the
Principal's Representative in writing) for the minimum amounts specified in Items 22,
23,25,27,29 and 30 of Schedule 1 (Contract Information), and pay all premiums for:

(1) (workers compensation) - workers compensation and related liability
insurance in accordance with the requirements of the Workers Compensation
Act 1987 (NSW), as specified in Item 22 of Schedule 1 (Contract Information)
and Item 5 of Schedule 36 (Insurance Schedule);

(ii)  (motor vehicle/third party property) - either comprehensive motor vehicle
insurance or third party property damage insurance, as specified in Item 23 of
Schedule 1 (Contract Information) and Item 4 of Schedule 36 (Insurance
Schedule);

(iii)  (plant and equipment insurance) - a plant and equipment insurance policy as
specified in Item 27 of Schedule 1 (Contract Information);

(iv) (Compulsory Third Party (CTP) insurance) a Compulsory Third Party
(CTP) insurance policy as specified in Item 30 of Schedule 1 (Contract
Information); and

(v)  any other insurance required by Law.

The Contractor must ensure that every Subcontractor:

(1) is insured at all times for workers compensation and related liability in
accordance with the requirements of the Workers Compensation Act 1987
(NSW); and

(ii)  if within a category stated in Item 25 of Schedule 1 (Contract Information),
effects and maintains professional indemnity insurance:

A.  with levels of cover not less than; and
B.  for the period,
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(1) the liability is not for Indirect or Consequential Loss; or

(ii)  the third party could have recovered the loss from the Contractor pursuing the
Contractor directly;

) for breach of confidence or privacy or misuse of Personal Information; or
(g)  which arises under clauses 5.8(d)(viii) or 12.4,

and amounts of any liability referred to in clause 7A.1 will not be included in any calculation
of the limit of the Contractor’s total aggregate liability under clause 7A.2.

7A.2 Capped Liability

(a) Subject to clause 7A.1, the Contractor’s total aggregate liability to the Principal for
Indirect or Consequential Loss arising out of or in connection with the Contractor's
Activities and this deed whether in contract, tort (including negligence) or otherwise at
Law or in equity is

(b)  Subject to clause 7A.1, the Principal's total aggregate liability to the Contractor for
Indirect or Consequential Loss arising out of or in connection with the Contractor's
Activities and this deed whether in contract, tort (including negligence) or otherwise at
Law or in equity 1S

(c)  The Contractor's total liability under clauses 7A.3(d)(iii) and 7A.3(d)(iv) (or clause

7A.3(1), if clause 7A.3(d) is found for any reason to be void, invalid or otherwise

inoperative) is limited to an amount equal to.% of the Project Contract Sum.

(¢)  Otherwise, subject to clause 7A.1, the Contractor’s total aggregate liability to the
Principal arising out of or in connection with the Contractor's Activities and this deed
whether in contract, tort (including negligence) or otherwise at Law or in equity is
limited to an amount equal to .% of the Project Contract Sum (General Liability
Cap).

7A.3 Liquidated damages for delay in reaching Opening

Completion and Completion

(a) The Principal and the Contractor agree and acknowledge that the Principal, as a statutory
body representing the Crown, is pursuing a policy of upgrading the main roads of New
South Wales for the purpose of:
)] improving the efficiency of the New South Wales road network so that the
costs of travelling (both in time and money) on New South Wales roads are
reduced as well as the cost of freight transport in New South Wales; and
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damages, the Principal will be entitled to recover common law damages as a result of the
Contractor failing to achieve Opening Completion by the Date for Opening Completion
and/or Completion by the Date for Completion, but the Contractor's liability for such
damages (whether per day or in the aggregate) will not be any greater than the liability
which it would have had if clause 7A.3(d) had not been void, invalid or otherwise
inoperative.

8. Security

8.1 Unconditional undertakings

(@)

(b)

The Contractor must give the Principal, within 10 Business Days after the date of this
deed, three unconditional undertakings as follows:

each in the form of Schedule 6 (Unconditional Undertaking) and in favour of the
Principal and which are, where required, duly stamped.

Subject to its rights to have recourse to the unconditional undertakings, the Principal
must:

(1) within 20 Business Days after the Date of the Opening Completion, release the
unconditional undertaking provided by the Contractor under clause 8.1(a)(1) (or
the remaining proceeds if the undertaking has been converted into cash);

(i)  within 20 Business Days after the Date of Completion, release the
unconditional undertaking provided by the Contractor under clause 8.1(a)(ii)
(or the remaining proceeds if the undertaking has been converted into cash);
and

(iii)  subject to clause 8.1(c), within 20 Business Days after the later of the:

A. when all relevant Defects have been corrected and all relevant Variations
have been carried out (as applicable) (as determined by the Principal's
Representative); and

B. the Date of Final Completion,

release the remaining unconditional undertaking provided by the Contractor
under clause 8.1(a)(iii) (or the remaining proceeds if the undertaking has
been converted into cash).

The Principal:

(1) may have recourse to any unconditional undertaking provided under this
deed at any time;

(i1)  is not obliged to pay the Contractor interest on:
A.  any unconditional undertaking; or
B. the proceeds of any unconditional undertaking if it is converted into cash;

and
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(d)

(¢)

®

(iii)  does not hold the proceeds referred to in clause 8.1(c)(ii) on trust for the
Contractor.

Any unconditional undertaking provided under this deed must be issued by a reputable

financial institution which has:

(1) been approved by the Principal;

(ii)  arating of 'A-" or better by Standard and Poors (or an equivalent rating by
Moody's or Fitch);

(iii)  if the financial institution's registered office is not in Australia, a branch in
Sydney; and

(iv)  if the financial institution is not registered in Australia, satisfied any additional
compliance requirements required by the Principal.

The Contractor must not take any steps to injunct or otherwise restrain:

(1 any issuer of any unconditional undertaking provided under this deed from
paying the Principal pursuant to the unconditional undertaking;

(ii)  the Principal from taking any steps for the purposes of making a demand under
any unconditional undertaking provided under this deed or receiving payment
under any such unconditional undertaking; or

(iii)  the Principal using the money received under any unconditional undertaking
provided under this deed.

Despite any other provision of this deed to the contrary, where this deed may otherwise
require the Principal to release an unconditional undertaking or this deed is terminated by
the Principal either pursuant to clause 21.3 or by reason of the Contractor repudiating
this deed, the Principal may continue to hold the unconditional undertaking after the date
for its release or the termination of this deed to the extent of any claim which the
Principal may have against the Contactor arising out of, or in any way in connection
with, this deed or the Contractor's Activities whether for damages (including liquidated
damages) or otherwise. ‘

8.2 Parent company guarantee and Legal Opinions

(a)
(b)

(©

Not used.

The Contractor must, within 10 Business Days of the date of this deed, give the
Principal:

(1) a separate guarantee duly executed b

(cach | - -

Parent Company Guarantor) in favour of the Principal in the form of Schedule 7

(Parent Company Guarantee) and which are, where required, duly stamped.

The Contractor must, within 10 Business Days of the date of this deed, provide:

(1) a Legal Opinion supporting, and in respect of, the execution of this deed by
Gamuda Berhad,

(ii)  a Legal Opinion supporting, and in respect of, the execution of the guarantee
required by clause 8.2(b)(i); and

(iii)  a Legal Opinion supporting, and in respect of, the execution of the guarantee
required by clause 8.2(b)(i1).

8.3 Not used
8.4 PPS Law

The Contractor agrees that the terms of this deed may constitute one or more Security
Interests for the purposes of the PPSA and that:
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()

the case of a Listed Entity, the relevant information is Publicly Notified or is Reportable
Information.

The Contractor warrants that each of the documents and information required to be
provided to the Principal in accordance with this clause 8A.1 will be accurate, complete
and correct in all respects.

8A.2 Financial Assessment

(a)

(b)

The Contractor warrants to the Principal that:

(1) the Contractor will, at all times, have sufficient financial capacity to meet all of
its obligations under this deed; and

(ii)  the Parent Company Guarantor will, at all times, have sufficient financial
capacity to meet all of its obligations under the guarantee.

The Contractor acknowledges and agrees that:

(1) the Principal may, in its absolute discretion, either itself, or through the
engagement of private sector service providers, undertake financial assessments
which will be based upon the documents and information required to be
provided to the Principal in accordance with clause 8A, including information
which is Publicly Notified or Reportable Information (Financial Assessment)
of the Contractor (or any entity that comprises the Contractor) and any Parent
Company Guarantor;

(i)  the Financial Assessment may be undertaken at half yearly or yearly intervals
from the date of this deed,

(iii)  if requested by the Principal's Representative, it must, within 10 Business Days
of receiving such request (or such longer period as the Principal’s
Representative may reasonably agree), provide any documents, information,
and evidence as is reasonably required by the Principal's Representative under,
out of, or in connection with the Financial Assessment (but in the case of any
Listed Entity, only where such documents, information and/or evidence is
Publicly Notified or is Reportable Information). The Principal's Representative
may request such documents, information and evidence in addition to any other
documents, information and evidence otherwise required to be provided by the
Contractor under this clause 8A; and

(iv)  the Principal will provide the Contractor with feedback upon completion of the
Financial Assessment.

8A.3 Financial Reporting Events
(a)

Notwithstanding any other clause of this deed, but subject to clause 8A.1(a) and 8A.3(b),
the Contractor must notify the Principal as soon as the Contractor becomes aware that
any Financial Reporting Event has occurred.

8A.4 Confidentiality

The Principal must keep confidential any information provided or communicated by the
Contractor pursuant to this clause 8A, except for any information:

(a)
(b)

(©)

which is in the public domain through no default of the Principal,

which is disclosed to NSW Treasury or the Principal's advisors or consultants who are
subject to a duty of confidentiality to the Principal; or

the disclosure of which is:
(1) required by Law or to obtain legal advice in relation to this deed;
(ii)  made following the written consent of the Contractor;

(iii)  given to a court in the course of proceedings to which the Principal is a party;
or

(iv)  for the purposes of performing the Principal's obligations under this deed.
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(&)

(b)

0

(k)

M

(m)

()

Subject to clause 8 A.5(h), if the Contractor receives a notice under clause 8A.5(f)(i1), the
Contractor will, within 10 Business Days (or such longer period as the Principal's
Representative may agree) submit an amended Financial Mitigation Plan, or relevant part
of it, to the Principal's Representative to the extent required to satisfy the requirements of
clause 8A.5. If requested by either party, the Principal and the Contractor must meet
within 5 Business Days to discuss the Financial Mitigation Plan. Subject to clause
8A.5(0), the Contractor must also procure the attendance at such meeting of any Parent
Company Guarantor and Designated Significant Subcontractor specified by the
Principal.

The Contractor is not required to agree to any amendments to a Financial Mitigation Plan
required by the Principal's Representative to the extent it can demonstrate, to the
satisfaction of the Principal (acting reasonably), that to do so would result in a breach of
directors’ duties pursuant to any applicable Law, as notified by the Contractor to the
Principal, including detailed reasons.

The Contractor must diligently implement a Financial Mitigation Plan submitted under
clause 8A.5(e) incorporating any amendments required by clause 8A.5(g).

The Contractor:

(1) must promptly update the Financial Mitigation Plan to take into account any
events or circumstances, including any additional Financial Capacity Event or
Financial Reporting Event, which occurs or comes into existence and which has
any effect on the matters described in clause 8 A.5(c)(i); and

(ii)  must promptly submit each update of the Financial Mitigation Plan to the
Principal's Representative, in which case clauses 8A.5(f) and 8A.5(g) shall
again apply and the Contractor must comply with the then current Financial
Mitigation Plan until the 10 Business Days period under clause 8A.5(f) has
elapsed.

The Contractor may notify the Principal's Representative at any time if the Contractor

reasonably believes that a Financial Capacity Event that is the subject of the Financial

Mitigation Plan has been adequately mitigated in accordance with the Financial

Mitigation Plan and/or no longer subsists.

If the Contractor gives a notice under clause 8 A.5(k) and the Principal's Representative

agrees (acting reasonably) that the Financial Capacity Event has been adequately

mitigated and/or no longer subsists:

1) the Principal's Representative must promptly provide written notice to the
Contractor confirming this; and

(ii)  the Contractor will be relieved of its obligation to comply with the relevant
Financial Mitigation Plan under this deed from the date of such notice.

This clause 8A is without prejudice to and will not lessen or otherwise affect:

(1) the Contractor's obligations or liabilities under this deed or otherwise according
to Law; or

(ii)  any of the Principal's rights against the Contractor, whether under this deed or
otherwise according to Law, which arise as a result of or in connection with any
of the matters dealt with in this clause 8 A, including any rights arising under
clause 21.3 or 21.8.

The Contractor will not be entitled to make, and the Principal will not be liable upon, any
Claim arising out of or in any way in connection with the performance of any of its
obligations under this clause 8A.
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9. Access

9.1 Access

(a)

(b)

Subject to the terms or conditions of any Road Occupancy Licence, and clauses 5.15 and
9.1(b), any provision of this deed affecting access (including the SWTC) and any
provision of the Planning Approval or other Approval affecting access, the Principal

must:

(i)

(ii)

(iv)

use its reasonable endeavours to provide the Contractor with access from the
later of 10 Business Days after the date of this deed and the date on which the
Conditions Precedent have been satisfied (or waived by the Principal in its sole
and absolute discretion), to each area of the Site, Local Area Works Areas and
the Temporary Works Areas for the purposes of performing obligations under
this deed;

give, or ensure the Contractor has, sufficient access to each area of the Site,
Local Area Works Areas and the Temporary Works Areas, by the Date for
Access in the Site Access Schedule (and if a period is specified in relation to
access to a part of the Site, Local Area Works Areas or the Temporary Works
Areas, then by the last day of that period); and

thereafter continue to allow, or ensure that the Contractor is continued to be
allowed, sufficient access to each area of the Site, Local Area Works Areas and
the Temporary Works Areas or part thereof, to allow the Contractor to carry out
the Contractor's Activities.

The Contractor acknowledges and agrees that:

(1)

(11)

(iii)

(iv)

(v)

(vi)

(vii)

the Principal is not obliged to give the Contractor any type of access to any part

of the Site, Local Area Works Areas and the Temporary Works Areas, until the

Contractor has:

A. effected the insurances required under clauses 7.5 and (where applicable)
7.6;

B. complied with clause 7.8 with respect to each insurance;

C. inrespect of any Local Area Works Area, provided to the Principal a
copy of the written consent received from the relevant local government
authorities, which consent is required for the performance of the
Contractor's Activities;

D. complied with clauses §.1(a) and 8.2; and

E.  prepared a WHS Management Plan and a Panama Disease Management
Plan, which comply with the requirements in clause 3.3 and the SWTC;

it may not be given exclusive access to the Site, Local Area Works Areas and
the Temporary Works Areas;

the Principal may permit Other Contractors to perform work on the Site, Local
Area Works Areas and the Temporary Works Areas, provided that the Principal
will require such persons to comply with the reasonable directions of the
Contractor given in its capacity as Principal Contractor;

Authorities may perform work on the Site, Local Area Works Areas and the
Temporary Works Areas, including in relation to Services;

it will use best endeavours to ensure that there is no substantial interference to
the operations of:

A.  the Other Contractors; or

B. Authorities;

it may only use and occupy each part of the Site, Local Area Works Areas and
the Temporary Works Areas in accordance with the terms of this deed and the
Site Access Schedule;

it must comply with the Construction Licence Terms when accessing the
Licensed Areas; and
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(©) The Principal's obligations under this clause 9.1 will cease on the Date of Completion.

9.2 Principal’'s access

() The Contractor must ensure that at all times the Principal's Representative, the Principal's
Assistant Representatives, the Principal's Surveillance Officers and any person
authorised by the Principal (including visitors invited by the Principal) have safe and
convenient access to:

1 the Construction Site;

(ii)  any other place where any part of the Contractor's Activities are being carried
out;

(i11)  the Contractor's Activities;
(iv)  the Design Documentation; and
(v)  any other documentation created for the purposes of the Contractor's Activities.
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by the Principal or its respective employees and agents to the extent arising out
of and in connection with the conduct of the Contractor's Activities. The parties
acknowledge that the indemnity provided by the Contractor under this clause
9.7(b)(ii1) is reduced to the extent that the relevant claim, loss, cost, expense,
damage or liability was caused or contributed by the Principal or its respective
employees and agents.

9.8 No Caveat

The Contractor must not place, or seek to place, any caveat on title on the Construction Site.

9.9 Handback

(a) The Contractor must:
(1) hand back each part of the Construction Site (excluding the Extra Land) to the
Principal in the Handback Condition for that area as specified in the Site
Access Schedule; and

(ii)  provide the Principal with at least 10 Business Days' notice of its intention to
hand back a part of the Constraction Site.

10. The Site and Services

10.1 Services
(a) The Contractor:

(i) must obtain and pay for any Services and all connections for all Services it
needs to perform its obligations under this deed;

(ii)  must establish the location of all Services that may be affected by the
Contractor's Activities (except to the extent that any Service is a Site Condition,
in which case the Site Condition will be addressed in accordance with clause
10.6 and otherwise subject to clause 10.6A);

(iii) must investigate, decommission, protect, relocate, modify and provide for all
Services necessary for it to comply with its obligations under this deed;

(iv)  assumes the risk of the existence, location, condition and availability of
Services in respect of the Contractor's Activities except to the extent that any
Service is a Site Condition, and in respect of that Site Condition, the Contractor
has complied with clause 10.6 and otherwise subject to clause 10.6A;

(v)  without limiting clause 10.1(a)(i), must contract for, acquire or otherwise
procure or provide the provision of all fuel, energy and other materials required
for the performance of its obligations under this deed; and
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(a)

10.2 Physical conditions

Without limiting clauses 10.2(d), 10.6, 10.6A or 22.10, the Contractor warrants that,
prior to the date of this deed, the Contractor:

(1) examined this deed, the Site and its surroundings, the Local Areas, the
Temporary Works Areas and any other information that was made available in
writing by the Principal, or any other person on the Principal’s behalf, to the
Contractor for the purpose of tendering;

(i)  examined, and relied solely on its own assessment, skill, expertise and inquiries
in respect of all information relevant to the risks, contingencies and other
circumstances having an effect on its Tender and its obligations under this
deed;

(iii)  satisfied itself as to the correctness and sufficiency of its Tender and that it has
made adequate allowance for the costs of complying with all the obligations of
this deed and of all matters and things necessary for the due and proper
performance and completion of the Contractor's Activities;

(iv) informed itself of:
A. all matters relevant to the employment of labour at the Site, the Local
Areas and the Temporary Works Areas; and
B.  all industrial matters relevant to the Site, the Local Areas, the Temporary
Works Areas and the Contractor's Activities;

(v)  had sufficient opportunity during the tender period to itself undertake, and to
request others to undertake, tests, enquiries and investigations:
A. relating to the subject matter of the Information Documents; and
B.  for design purposes and otherwise;

(vi)  had sufficient opportunity to review and obtain, and obtained, all necessary
legal, geotechnical and other technical advice in relation to this deed, the
Information Documents, the physical conditions and characteristics of the
Construction Site, the Environment and their surroundings, as well as the risks,
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10.5 Contamination

(a) In addition to the requirements of the Environmental Documents and without limiting
clauses 10.2, 10.3, and 10.6, the Contractor bears the risk of all Contamination in, under
or around the Construction Site which:

(1) is disturbed by the carrying out of the Contractor's Activities;
(ii)  must be remediated for the Project Works to comply with this deed; or

(iil)  otherwise arises out of or in connection with the Contractor's Activities,

(b)  If any Contamination constitutes or involves a Site Condition under clause 10.6, then the
Contractor's rights and entitlements in complying with clause 10.5(a) in respect of that
Contamination will be determined in accordance with clause 10.6.

1\331185759.15 67



10.6 Site Conditions
(a)  Site Conditions are any _ physical conditions or
characteristics of the Site, the Local Area Works Areas and the Temporary Works Areas
that:
(1) consist of one or more objects or substances that are specified in Item 31 of
Schedule 1 (Contract Information) as constituting a Site Condition, subject to
satisfaction of the other requirements of this clause 10.6(a);

(ii)  were in existence in, on, under or over the Site, the Local Area Works Areas or
Works Areas at the date of this deed

(ili)  were not known, or substantially known, to the Contractor at the date of this
deed;

(iv)  differ in nature or scope from the physical conditions or characteristics that
could have been reasonably anticipated at the date of this deed by a prudent and
competent contractor in the position of the Contractor, that had examined (or
engaged an expert third party to examine):

A.  all information made available in writing by the Principal or by anyone on
behalf of the Principal to the Contractor for the purpose of tendering and
up to the date of this deed;

B. all information relevant to the risks, contingencies and other
circumstances having an effect on the Tender and obtainable by the
making of reasonable enquiries; and

C. the Construction Site, the Environment and their surroundings;

(vi)  will result in the Contractor incurring more cost in performing the Contractor's
Activities or delays achievement of Opening Completion or Completion.
(b)  If during the execution of the Contractor's Activities the Contractor becomes aware of a
Site Condition, the Contractor must:
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(1) notify the Principal's Representative of the existence and possible scope of the
Site Condition as soon as practicable and in any event within 1 Business Day of
so becoming aware

(ii)  except to the extent necessary pursuant to clause 5.8, not disturb the Site
Condition without the approval of the Principal's Representative;

(iv)  within 10 Business Days of so becoming aware, provide a Site Condition
Notice to the Principal's Representative.

(c) A Site Condition Notice is a notice in writing which includes:

(1) detailed particulars of why the Contractor believes the relevant condition or
characteristic constitutes or involves a Site Condition;

(ii)  the alternative measures that the Contractor considers are necessary and
practicable to deal with the Site Condition, including a preliminary estimate of
the extent to which each such alternative has a resourcing, cost, disruption or
delay impact and how the Contractor proposes to mitigate the costs of dealing
with such Site Condition;

(iv)  any other information that the Contractor considers is relevant in the
circumstances.
(d)  Following receipt of a Site Condition Notice, the Principal's Representative:
(1) may request any additional information it reasonably requires from the
Contractor to assess the Site Condition Notice (Additional Contractor
Information); and
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(©)

®

(g)

If the condition referred to in the Site Condition Notice constitutes or involves a Site
Condition and the Contractor has otherwise complied with clauses 10.6(b), 10.6(c) and
10.6(d):

the Contractor will be entitled to the reasonable net extra Direct Costs F

incurred by the Contractor arising directly as a result of the Site Condition (and
limited to the extent the condition or characteristic qualifies as a Site
Condition) as stated by the Principal's Representative provided that the
Contractor has:

A. taken all possible steps to mitigate them including by carrying out all
reasonable investigations on the Construction Site as early as possible;

§)]

(iv)

if the Site Condition delays achievement of
Opening Completion or Completion, clause 17.5 will apply,

except that no regard will be had to the value of, and the Contractor waives any

entitlement in respect of, any additional work carried out, constructional plant used or

costs incurred in respect of the Site Condition earlier than five Business Days before the

date on which the Contractor gives the written notice under clause 10.6(b)(iv).

The entitlements referred to in clause 10.6(e) will be the Contractor's sole remedy, and

the Contractor will have no entitlement to and the Principal will not be liable for any

other Claim arising out of or in connection with a Site Condition.

Within five Business Days of receipt of:

(1) the Site Condition Notice;

(ii)  the Additional Contractor Information (if any); and
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whichever is later, the Principal's Representative must state whether it believes the
condition referred to in the Site Condition Notice constitutes or involves a Site
Condition and notify the Contractor accordingly.

If the Principal's Representative does not give a notice under clause 10.6(g) within the
time period stated in clause 10.6(g), the Principal's Representative is deemed to have
stated that the condition referred to in the Site Condition Notice does not constitute or
involve a Site Condition.

10.6A Change to Utilities Design Model
(a) The Contractor acknowledges that:

(1) the Principal may, from time to time, provide the Contractor with updates to the
Utilities Design Model; and

(ii)  neither the updating of the Utilities Design Model, nor failure to update the
Utilities Design Model, will give rise to any entitlement of the Contractor to
make, nor will the Principal be liable upon, any Claim, nor will such updating
or failure to update constitute an Act of Prevention.

10.7 Native Title

(a) If there is a Native Title Claim with respect to the Construction Site, the Contractor must
continue to perform its obligations under this deed, unless otherwise:
- (1) directed by the Principal;
(il)  ordered by an Authority, a court or tribunal; or
(iit)  required by Law.
(b)  For the purposes of clause 10.7(a)(i), the Principal may give a notice directing the

Contractor to suspend any or all of its obligations under this deed and the Contractor
must comply until such time as the Principal gives the Contractor a further notice.

(c)
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11. Quality
11.1 Quality system

(a)

(b)
(©)

(d)

The Contractor must implement a quality system for the management of all aspects of
the Contractor's obligations under this deed and in accordance with the requirements of
the section of the SWTC identified in Item 37 of Schedule 1 (Contract Information), the
Quality Plan, and AS/NZS ISO 9001.

The Contractor must develop and implement a Quality Plan in accordance with the
Appendix to the SWTC identified in Item 37 of Schedule 1 (Contract Information).

The Contractor must not reduce the number of personnel, the minimum expertise of
personnel or the scope of work or extent of surveillance included in the Quality Plan
without the approval of the Principal's Representative.

The Contractor must comply with the NSW Government Quality management guidelines
— Construction procurement (Edition 4 December 2019).

11.2 Quality management and verification

(a)

(b)

(©)

The Principal and the Contractor acknowledge that the design and construct project
delivery method chosen for the Contractor's Activities:

(1) requires the Contractor to assume responsibility for all aspects of quality for the
Contractor's Activities and for the durability of the Project Works;

(ii)  allows the Independent Certifier to observe, monitor, audit and test all aspects
of quality in the Contractor's Activities and the durability of the Project Works
to verify compliance with the requirements of this deed;

(iii)  requires the Independent Certifier by reviewing and assessing quality in the
Contractor's Activities and the durability of the Project Works, to verify the
Contractor's compliance with the requirements of this deed; and

(iv)  allows the Principal's Representative, the Principal's Assistant Representatives
and the Principal's Surveillance Officers to monitor, audit and test compliance
of the Contractor's Activities with the requirements of this deed.

The Contractor must ensure a Quality Manager is engaged who must:

(1) independently certify the effectiveness and integrity of the Contractor's quality
system in achieving conformity with the requirements of this deed;

(ii)  report to the Principal's Representative, relevant Principal's Assistant
Representatives, relevant Principal's Surveillance Officers and the Independent
Certifier on quality issues in accordance with the requirements of this deed; and

(iii)  have the requisite experience and ability described for the Quality Manager in
Schedule 19 (Contractor's Personnel).

The Contractor must provide to the Principal's Representative a certificate executed by

the Quality Manager in the form of:

(1) Schedule 9 (Quality Manager's Certificate — Quality) every 3 months from the
date of this deed up to the Date of Final Completion;

(ii)  Schedule 9A (Quality Manager's Certificate — Progressive and at end of the
Landscaping Maintenance Period):
A. every 3 months from the date of this deed up to the end of the
Landscaping Maintenance Period; and
B.  at the end of the Landscaping Maintenance Period as a condition
precedent to the Principal's Representative issuing a notice to the
Contractor under clause 13A.5(b)(1);
(ii1)  Schedule 10 (Quality Manager's Certificate - Opening Completion and
Completion) as a condition precedent to Opening Completion and as a
condition precedent to Completion; and
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(b)

(©)

(d)

Project Works;
agrees that in the preparation of the Design Documentation it must ensure that:

(1) each Design Package for the Project Works and the Temporary Works is
consistent with each other Design Package; and

(ii)  the Design Documentation for the Project Works submitted at each of the
following design development stages:
A.  Developed Concept Design Stage;
B.  Substantial Detailed Design Stage; and
C. Final Design Documentation Stage,

for each discrete design element of the Project Works is consistent with the
Design Documentation for the preceding design development stage;

agrees that its obligations under, and the warranties given in, this clause 12.1 will remain
unaffected and that it will bear and continue to bear full liability and responsibility for
the design and construction of the Project Works and Temporary Works
notwithstanding:

(1) any design work carried out by others prior to the date of this deed and
incorporated in this deed; or

(ii)  any Variation the subject of a Direction by the Principal's Representative,

and that the development of the Design Documentation in accordance with clauses 12.1
to 12.3 does not amount to a Variation;

is responsible for, and assumes the risk of, and responsibility for, all increased costs and
any damage, expense, loss, liability or delay that the Contractor or anyone claiming
through the Contractor may suffer or incur arising out of or in connection with:

(1) the design of the Project Works and the Temporary Works in accordance with
the Contractor's Concept Design and the construction of the Project Works and
the Temporary Works in accordance with the Design Documentation, including
costing more or taking longer than anticipated; and

(ii)  any differences between the Project Works and the Temporary Works which
the Contractor is required to design or construct (excluding for this purpose any
differences which are the subject of a Variation Order issued under clause 15.2,
or any approved Variation under clause 15.6(d)) and the Contractor's Concept
Design including:

A. differences necessitated by the physical conditions (including sub-surface
conditions) or characteristics of the Construction Site, the Environment or
their surroundings, except to the extent that those physical conditions or
characteristics are a Site Condition, and in respect of that Site Condition,
the Contractor has complied with clause 10.6 and otherwise subject to
clause 10.6A; and

B. differences required to ensure that the Project Works and Temporary
Works will be fit for their stated purposes and satisfy the requirements of
this deed,

irrespective of any assumptions, projections, estimates, contingencies or
otherwise that the Contractor may have made in relation to any of the matters set
out in clauses 12.1(a), 12.1(b), and 12.1(c); and

12.2 Preparation of Design Documentation

(a)

The Contractor must prepare, develop and complete all Design Documentation in
accordance with this deed and the Design Plan, and comply with its design obligations
under the WHSLaws and, to the extent applicable, the Design and Building Practitioners
Act 2020 (NSW). .
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Design Documentation in accordance with section 3.6.6 of the Contractor
Documentation Schedule.

(1) If the Independent Certifier has not certified or provided a Response to a Design Package
by the end of the relevant timeframe specified under the Contractor Documentation
Schedule, the Contractor may proceed with a subsequent design development stage, or in
relation to Design Packages in the Final Design Documentation Stage undertake
construction work, at its own risk and acknowledges and agrees that:

1) any design or construction work undertaken by the Contractor using Design
Documentation which has not been prepared, reviewed, certified, verified and
not rejected in accordance with the Contractor Documentation Schedule will be
at the sole risk of the Contractor, including all delays and costs that may be
suffered or incurred, or re-work required to be performed, by the Contractor as
aresult;

(i) it will not be entitled to make, nor will the Principal be liable for any Claim
including any Claim for damages, costs, expenses or losses for any delay,
disruption or interference arising out of or in connection with the carrying out
of such construction work;

(iii)  nothing in this clause 12.2(i) or in clause 12.2(g) limits or otherwise qualifies
the Contractor's obligation to have all Design Documentation prepared,
reviewed, certified, verified and not rejected in accordance with the Contractor
Documentation Schedule;

(iv)  the payment for any Contractor's Activities undertaken without the requisite
certification under the Contractor Documentation Schedule is at the discretion
of the Principal; and

(v)  in addition to any other rights of the Principal:
A. the Contractor must, if it is subsequently determined that any relevant
Design Documentation does not comply with this deed, promptly:
1) amend so that the Design Documentation does comply and
resubmit; and
2)  replace and rectify any construction work that does not comply

G The Contractor acknowledges and agrees that compliance with the design process set out
in this clause 12.2 is a condition precedent to the Contractor making any progress claim
in respect of the Contractor’s Activities that are the subject of this clause.

(k)  If the Contractor wishes to amend the Design Documentation that has been prepared in
accordance with the Contractor Documentation Schedule, any amendments must be
made in accordance with the requirements of the Contractor Documentation Schedule.

12.3 No duty

The Contractor acknowledges and agrees that:
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(@)
(b)

(©)

(d)

the Contractor is responsible for carrying out the design obligations under the WHS
Laws;

neither the Principal, the Principal's Representative, nor the Independent Certifier, has
any design obligations in respect of the Project Works, the Temporary Works or the
Design Documentation;

neither the Principal, the Principal's Representative, the Independent Certifier nor any
other Reviewer (each a Relevant Party) owes any duty to the Contractor to review the
Design Documentation for errors, omissions or compliance with the requirements of this
deed or to consult with the Contractor or make any comments regarding any Design
Documentation (within any time frames contemplated in this deed or otherwise); and

neither:
6} the Principal's nor any Reviewer's participation in the Project Design Group;

(ii)  any review or rejection of, or consultation or comments by, or any approval
(including any approval of any non-compliance or approval subject to
conditions) by, a Relevant Party, nor any failure by a Relevant Party regarding
any Design Documentation or any other Direction by the Principal's
Representative in respect of any Design Documentation; nor

(iii)  the verification of any Design Documentation by the Independent Certifier,
will lessen or otherwise affect:

(iv)  the Contractor's warranties under clause 12.1 or any other of the Contractor's
liabilities or responsibilities under this deed or otherwise according to Law; or

(v)  aRelevant Party's rights against the Contractor, whether under this deed or
otherwise according to Law.

12.4 Ownership of Design Documentation

(a)

(b)

(©)

(d)

(e)

Ownership of, and all Intellectual Property Rights in, the Contractor Documentation and
Deliverables which are created by or on behalf of the Contractor or its Related Parties in
carrying out or in connection with the Contractor’s Activities vests in the Principal when
each item of Contractor Documentation and Deliverables comes into existence
(Contractor Developed IP). On request by the Principal, the Contractor must do all
things necessary to perfect the vesting of such ownership and Intellectual Property
Rights in the Principal.

The Contractor has an irrevocable licence to use the Contractor Documentation and
Deliverables for performing the Contractor's Activities and performance of its
obligations under this deed.

Subject to clause 12.4(h), the Contractor grants to the Principal a perpetual, non-
exclusive, irrevocable, royalty-free and fully assignable licence to use (including to sub-
license) any Contractor Documentation and Deliverables which is required by the
Principal in order to obtain the full benefit of the Contractor's Activities but in which the
Contractor Developed IP is not vested in the Principal as a result of clause 12.4(a)
(Contractor Background IP).

The licence in clause 12.4(c):

(1) will permit the Principal to use the Contractor Background IP for:

A.  all purposes associated with the Contractor's Activities or the Works;

B. the general performance by the Principal of its statutory functions,
including by any contractors or subcontractors engaged by the Principal;
or

c. N
and

(i)  will survive the termination of this deed on any basis.

The Contractor warrants that:

(1) neither the Contractor Documentation and Deliverables, the Project Works
(including any plant, equipment or material forming part of the Project Works)
nor any method of working used by the Contractor in performing the
Contractor's Activities will infringe any Intellectual Property Right or any
moral right in an artistic work; and
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(ii) it has or will have sufficient interest in the Contractor Documentation and
Deliverables and Contractor Background IP to comply with its obligations
under clauses 12.4(a) and 12.4(c).

63 The Contractor must indemnify the Principal against any claim, loss, cost, expense,
damage or liability suffered or incurred by the Principal arising out of or in connection
with Design Documentation, the Project Works (including any plant, equipment or
materials forming part of the Project Works) or any method of working used by the
Contractor in performing the Contractor's Activities infringing or allegedly infringing
any Intellectual Property Rights or any author's moral rights. '

(2)  The Contractor must ensure that it obtains irrevocable written consent, for the benefit of
the Principal and the Contractor, from the author of any artistic work to be incorporated
into, or used during the design or construction or maintenance of, the Project Works,
including any necessary consents from its employees and any consultants engaged by it,
to:

)] any non-attribution or false attribution of authorship of the artistic work; and

(ii)  any repairs to, maintenance and servicing of, additions, refurbishment or
alterations to, changes, relocation, destruction or replacement of the artistic
work or the Project Works.

The terms "artistic work" and "attribution" have the meanings in the Copyright Act
1968 (Cth).

(h)  The licence in clause 12.4(c) will not extend to:

(1) a part of the Contractor Background IP that is not owned by the Contractor
(Third Party Rights) if:
A.  the Third Party Rights are generally commercially available on reasonable
commercial terms; or
B.  the Contractor has:
1) been unable (despite using its best endeavours) to procure from
the relevant third party the right to grant the licence in clause
12.4(c) in respect of those Third Party Rights; and
2)  the Contractor has notified the Principal:

(a) that it has been unable to procure the necessary licence
rights for those Third Party Rights; and
(b) as to the terms, if any, (including any cost) on which the

Principal will be able to procure the required rights to
use, reproduce and modify those Third Party Rights; and

(1)  without limiting clause 12.4(h)(1), the right to:

A. install or use the Software other than as part of the Project Works; or
5 I :  :n Source Code i

respect of the Software.

12.5 Reference Design

(a) The Contractor acknowledges that prior to the date of this deed the Principal prepared
the Reference Design, a copy of which was provided to the Contractor as an Information
Document.

(b)  The Reference Design will not form part of this deed and is subject to the provisions of
this deed and the Confidentiality Deed Poll concerning Information Documents.

(c) The Contractor agrees that it bears absolutely all risks howsoever they may arise as a
result of the use by the Contractor of, or reliance by the Contractor on, the Reference
Design and the existence of the Reference Design will not limit any of the Contractor's
obligations under this deed, including that the Contractor remains responsible for
ensuring that the Project Works and the Temporary Works satisfy the requirements of
this deed.

12.6 Delivery up of Design Documentation

(a)  If this deed is terminated by the Principal, the Contractor must immediately deliver the
original and all sets and copies of all Design Documentation (whether complete or not)
then in existence to the Principal.
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1)  at the same time as the Contractor is performing the Contractor's
Activities; and
2)  at the times agreed with the Other Contractor, or failing
agreement at times determined by the Principal's Representative,
and for this purpose ensure they have safe, clean and clear access to those
parts of the Construction Site, or property adjacent to the Construction Site
(to the extent that the Contractor has access to that property and for the
period of such access), required by them for the purpose of carrying out
their work, subject to the Other Contractor complying with the Contractor’s
reasonable site access and work health and safety procedures;

B. take all reasonably necessary precautions to ensure that the Project
Works, the Temporary Works, and the Construction Site are protected
from accidental damage by the Other Contractor;

C. not damage the work performed by the Other Contractor or its plant and
equipment except to the minimum extent necessary to perform the
Contractor's Activities;

D. fully co-operate with Other Contractors, and do everything reasonably
necessary to:

1) facilitate the Other Contractors' Activities, including providing
Other Contractors with such assistance as may be directed by the
Principal's Representative;

2) ensure the effective coordination of the Contractor's Activities
with the Other Contractors' Activities; and

3)  to coordinate traffic management and minimise disruptions to the
movement of traffic;

E. carefully coordinate and interface the Contractor's Activities with the
Other Contractors' Activities;

F. perform the Contractor's Activities so as to minimise any interference
with or disruption or delay to the Other Contractors' Activities;

G.  be responsible for coordinating the Contractor's Activities, including
work sequencing, construction methods, safety and industrial relations
matters with those affecting, and influenced by, Other Contractors'
Activities; and

H. attend coordination meetings chaired by the Principal's Representative
with Other Contractors and others at such times as may be reasonably
required by the Principal's Representative, to review current and future
issues;

(iii)  must promptly advise the Principal's Representative if the Contractor becomes
aware of any matter arising out of the Other Contractors' Activities that may
have an adverse effect upon the Contractor's Activities or the safety of the
public or any other persons; and

(iv)  without limiting this clause, must indemnify the Principal from and against any
claims against the Principal, or cost, damage, expense, loss or liability suffered
or incurred by the Principal, arising out of or in any way in connection with a
breach of this clause by the Contractor.
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13.10 Spare Parts

(2)

(b)

(©)

(d)

(e)

The parties acknowledge that:

(1) the spares list is a list of Spare Parts (including quantities) that the Contractor
must supply (as a minimum) to the Principal by the Date of Opening
Completion as part of the Project Works (Spares List);

(i)  Schedule 49 sets out the initial Spares List as at the date of this deed, together
with a unit price for each Spare Part; and

(iii)  the Project Contract Sum includes an allowance for the purchase of Spare Parts
(Spares Allowance), based on the initial Spares List set out in Schedule 49.

The Principal and the Contractor will review the initial Spares List to determine if any

changes are warranted when:

(1 the Contractor's Design Documentation has reached the stage where it can be
used for construction purposes in accordance with clause 12.2(g); and

(ii)  required in accordance with the SWTC,

and as part of this review:

(iii)  the Contractor must recommend any updates to the Spares List that it considers
appropriate; and

(iv)  the Principal must advise the Contractor of any changes that it requires to the
Spares List.

The Principal may, by notice to the Contractor, require further changes to the Spares List

at any time up until:

(1) in respect of any Separable Portion other than Separable Portion 2, the date that
is 6 months before the Date for Opening Completion; and

(ii)  in respect of Separable Portion 2, the date that is 6 months before the Date for
Completion,

(Spares Finalisation Date). The changes may increase or decrease the quantity of any

Spare Part.

At the Spares Finalisation Date, the Spares List will be finalised, being the initial Spares

List set out in Schedule 49 incorporating the changes required by the Principal under

clauses 13.10(b)(iv) and 13.10(c), subject to any further changes requested by the

Principal under clause 13.10(e).

After the Spares Finalisation Date, the Principal may request further changes to the

Spares List, but the Contractor will only be required to accept that request if, acting
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(c)

(d)

(e)

Representative must notify the Contractor whether, in the opinion of the Principal's
Representative:

(1

(i1)

the Landscaping Maintenance has been completed in accordance with this deed
and the areas where the Landscaping Maintenance has been performed are
ready to be handed over to the Principal; or

the Landscaping Maintenance has not been completed in accordance with this
deed and the services the Principal's Representative believes must be completed
before the Landscaping Maintenance can be considered to be completed.

If the Principal's Representative issues a notice under clause 13A.5(b)(ii) the Contractor
must proceed with the Landscaping Maintenance and thereafter when it considers the
Landscaping Maintenance has been completed it must give the Principal's Representative
a further written notice to that effect under clause 13A.5(a), after which clauses 13A.5(b)
and 13A.5(c) will reapply.

As conditions precedent to the Principal's Representative issuing a notice to the
Contractor under clause 13A.5(b)(i), the Contractor must provide to the Principal's

Representative:

(1) a certificate executed by the Quality Manager in the form of Schedule 9A
(Quality Manager's Certificate — Progressive and at end of Landscaping
Maintenance Period);

(ii)  a certificate executed by the Project Verifier in the form of Schedule 14A
(Project Verifier's Certificate — Progressive and at end of Landscaping
Maintenance Period); and

(iii)  a certificate executed by the Contractor in the form of Schedule 21A

(Contractor's Certificate — End of Landscaping Maintenance Period).

As a condition precedent to Final Completion, the Principal's Representative must issue a

notice to the Contractor under clause 13A.5(b)(1).
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(e)

)

(2

(h)

(ii)  will be under no obligation to approve any such Variation for the convenience
of, or to assist, the Contractor.

Prior to giving any direction under clause 15.6(d), the Principal's Representative may

seck to negotiate with the Contractor over the level of cost savings arising from the

proposed Variation. If the parties agree in writing on a different level of cost savings the

Contractor's notice will be deemed to be amended by the inclusion of this different level

of cost savings in place of the original cost savings notified by the Contractor.

If the Principal's Representative gives a direction under clause 15.6(d) approving the

Variation, the Contractor must perform its obligations under this deed in accordance with

the approved Variation.

With respect to any Variation the subject of a direction under clause 15.6(d), one or more

of the following will be adjusted:

(1) the Design Contract Sum and the Design Payment Schedule; and
(i)  the Construction Contract Sum and the Construction Payment Schedule,

to reflect .% of the cost savings notified by the Contractor under clause 15.6(c)(1)E (or
such other amount as may be agreed between the Principal and the Contractor pursuant
to clause 15.6(e) prior to the Principal's Representative's direction under clause 15.6(d)).

The Contractor will:

(1) bear all costs:

A.  associated with proposing a Variation under clause 15.6(b);

B. associated with providing any details, information, statements or
documents under clause 15.6(c);

C. reasonably incurred by the Principal (or the Principal's Representative) in
assessing the proposed Variation (such costs to be a debt due and payable
from the Contractor to the Principal on demand);

D. incurred by the Independent Certifier in connection with the proposed
Variation; and

E. associated with carrying out the proposed Variation where it is approved
by the Principal's Representative; and

(ii)  unless otherwise agreed, not be entitled to make any Claim against the Principal
arising out of or in connection with the Variation.

15.7 Pre-Agreed Variations

(a)

(b)

(c)

The Principal's Representative may, in his or her absolute discretion and without being
under any obligation to do so, direct by way of Variation any Pre-Agreed Variation by
giving written notice to the Contractor.

The Principal and the Contractor agree that if a notice pursuant to clause 15.7(a) is given
in respect of a Pre-Agreed Variation by the relevant date specified in the table in section
1 of Schedule 43 (D&C Deed Amendments due to Pre-Agreed Variations), this deed,
including any relevant components of the Project Contract Sum, will be deemed to be
amended in accordance with the relevant amendments set out in section 2 of Schedule 43
(D&C Deed Amendments due to Pre-Agreed Variations) from the date the Contractor
receives suchnotice.

Where the Principal's Representative directs a Pre-Agreed Variation by giving written
notice to the Contractor by the relevant date referred to in clause 15.7(b), the Contractor,
in respect of that Pre-Agreed Variation:

(1) must carry out its obligations under this deed as amended by clause 15.7(b);
and

(ii)  acknowledges and agrees that:

A.  any adjustment of the components of the Project Contract Sum made
pursuant to clause 15.7(b) will be full compensation for all costs and any
damage, expense, loss, liability or delay it suffers or incurs arising out of
or in connection with the issue of such a notice and no further adjustment
will be made to the components of the Project Contract Sum under clause
15.4; and

B. the Contractor is not entitled to make any Claim for:

1) any acceleration to the carrying out of the Contractor's Activities
which the Contractor must perform at any time in order to
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(b)

(vi)  where the Contractor proposes to perform any work which will or is likely to
obstruct or have the effect of restricting, closing, interfering with or obstructing
the free flow of traffic on any lane or shoulder of the Works or a Local Road, in
accordance with a Road Occupancy Licence obtained under clause 5.15.

The Contractor's entitlement to an extension of time (if relevant) or any adjustment to the
Project Contract Sum for carrying out the Variation will be determined in accordance
with clause 17.5 and valued in accordance with clause 15.4, and the Contractor will not
have any Claim for delay costs against the Principal.

16.4 The Principal's correction of Defects

(a)

(b)

Despite clauses 16.1A and 16.2, if the Principal's Representative discovers or believes
there is a Defect or is given notice of a Defect under clauses 16.1(a) or 16.1A(b) which
the Principal's Representative reasonably believes:

(1) involves an event serious enough to cause significant inconvenience and
disruption to users of the Works, Local Areas, a Service or any access or to the
adjacent community; and

(ii)  the Contractor will be unable to remedy the relevant Defect in the time required
by the Principal's Representative to prevent the event, inconvenience or
disruption described in clause 16.4(a)(i) occurring,

then, without prejudice to any other rights which the Principal may have under this deed
or otherwise according to Law:
(iii)  the Principal may correct the Defect at the risk and cost of the Contractor; and
(iv)  the Contractor must pay to the Principal the costs of the correction work

incurred by the Principal.

Nothing in this clause 16.4 requires the Principal to inspect any part of the Project Works
or the Landscaping Maintenance for Defects or to correct any Defect and the Contractor
is not relieved from, and remains fully responsible for, its obligations under this deed.

16.5 Acceptance of work

Subject to clause 16.1A, where a Defects Rectification Notice provides notification to the
Contractor in accordance with clause 16.1A(c)(iii) that the Principal will accept the work or
any part of it despite the Defect, the relevant component of the Project Contract Sum will be
reduced by the amount which represents the reasonable cost of correcting the Defect (or the
part of it), such amount to be as stated by the Principal's Representative.

16.6 Works
The Works have:
(a) in respect of any Separable Portion other than Separable Portion 2, a Defects Correction
Period of .months, which begins on the Date of Opening Completion;
(b)  inrespect of Separable Portion 2, a Defects Correction Period of] . months, which
begins on the Date of Completion; and
(c) subject to clause 16.6(d), a further Defects Correction Period of] . months in respect of

any work the subject of a direction under clause 16.1A(c)(i) or 16.1A(c)(ii) during the
Defects Correction Period, which begins on the date of the correction of the Defect or
completion of the Variation; and

16.7 Local Area Works

(a)

Each discrete part of the Local Area Works has:
(1) a Defects Correction Period of] . months, which begins when the relevant
works are complete (being the date notified under clause 16.7(f)(i)); and

(ii)  a further Defects Correction Period of] . months in respect of any work the
subject of a direction under clause 16.1A(c)(i) or 16.1A(c)(i1) (relating to the
discrete part of the Local Area Works) during the Defects Correction Period,
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(b)

(©)

(d)

(©)

®

(g)

(b)

which begins on the date of the correction of the Defect or completion of the
Variation.
The completion of the Local Area Works will be assessed on an area by area basis.

It is a condition precedent to the completion of any Local Area Works that the

Contractor provides the Principal's Representative and the Independent Certifier with a

Site Audit Statement for the relevant Local Area Works, if requested by the Principal's

Representative or the Independent Certifier.

When the Contractor considers that each discrete part of the Local Area Works is

complete, subject to clause 16.7(¢), it must notify the Principal's Representative and the

Independent Certifier in writing and the Principal's Representative, the Independent

Certifier, the Project Director and the representative of any relevant Authority must

jointly inspect the relevant Local Area Works at a mutually convenient time.

In the case of any Local Area Works in respect of the areas referred to in the sections of

the SWTC identified in Item 37 of Schedule 1 (Contract Information), the Contractor

must not give notice under clause 16.7(d) prior to the date which is 10 Business Days
before the anticipated Date of Opening Completion or the anticipated Date of

Completion (as applicable).

Following the joint inspection under clause 16.7(d), the Independent Certifier must

notify the Contractor in writing:

(1) if the discrete part is complete, of the date on which the Contractor has
completed the discrete part of the Local Area Works in accordance with this
deed which, subject to clause 16.7(g)(i), will be the relevant date for the
purposes of clause 16.7(a)(i); or

(ii)  if the discrete part is not complete, the items which remain to be completed
(after which the procedure in clause 16.7(d) will reapply).

Subject to clause 16.7(h), it is a condition precedent to:

(1) the commencement of the Defects Correction Period for a discrete part of the
Local Area Works that the Contractor provides the Independent Certifier and
the Principal's Representative with a written notice from each Authority with
jurisdiction over the discrete part stating that the Authority is satisfied that the
discrete part is complete; and

(ii)  Opening Completion and Completion that the written notices required under
clause 16.7(g)(i) have been provided to the Independent Certifier and the
Principal's Representative for all discrete parts of the Local Area Works in
respect of the relevant Separable Portion.

If the Contractor demonstrates to the satisfaction of the Principal's Representative that an

Authority has failed to provide a written notice required under clause 16.7(g), despite the

Contractor using its best endeavours to obtain the written notice, and that failure has

prevented:

(i)  the commencement of the Defects Correction Period applicable to a discrete
part of the Local Area Works; or

the Contractor achieving Opening Completion or Completion,

(i1)

he Principal's Representative may,) aive the
requirement for the Contractor to obtain the written notice as a condition precedent to
the commencement of the relevant Defects Correction Period, Opening Completion or
Completion (as the case may be).

16.8 Service Works

(a)

Each discrete part of the Service Works has:
(1) a Defects Correction Period of . months, which begins when:
A.  the relevant Authority that has jurisdiction in respect of the Service or, if
applicable, the owner of the Service gives written notice that the work is
complete; and
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B. the Independent Certifier and the Principal's Representative have been
provided with a copy of the notice; and

(ii)  a further Defects Correction Period of] . months in respect of any work the
subject of a direction under clause 16.1A(c)(i) or 16.1A(c)(ii) (relating to the
discrete part of the Service Works) during the Defects Correction Period, which
begins when:

A.  the relevant Authority or, if applicable, the owner of the Service gives
written notice that the Defect has been corrected or the Variation
completed; and

B. the Independent Certifier and Principal's Representative have been
provided with a copy of the notice.

(b) Subject to clause 16.8(c), it is a condition precedent to Opening Completion and
Completion, that:

(1) a written notice of the kind referred to in clause 16.8(a)(i) has been given for
each discrete part of the Service Works in respect of the relevant Separable
Portion (as applicable); and

(ii)  the Independent Certifier and the Principal's Representative have been provided
with a copy of each such notice.

(c) If the Contractor demonstrates to the satisfaction of the Principal's Representative that an
Authority or, if applicable the owner of the Services has failed to provide a written notice
required under clauses 16.8(a)(i)A, 16.8(a)(ii)A or 16.8(b), despite the Contractor using
its best endeavours to obtain the written notice, and that failure has prevented:

(1) the commencement of the relevant Defects Correction Period applicable to a
discrete part of the Service Works; or

(ii)  the Contractor achieving Opening Completion or Completion,

the Principal's Representative may, aive the requirement for the
Contractor to obtain the written notice required for commencement of the relevant
Defects Correction Period or as a condition precedent to Opening Completion or
Completion (as the case may be).

16.9 Property Works
Each discrete part of the Property Works has:
(a) a Defects Correction Period of] -, which begins on:
(1) the completion of the Property Works; and

(ii)  submission by the Contractor of a deed or signed statement (as the case may
be) to the Independent Certifier and the Principal's Representative under clause

13.2(2),

whichever is the later; and

(b)  afurther Defects Correction Period of- in respect of any work the subject of a
direction under clause 16.1A(c)(i) or 16.1A(c)(ii) (relating to the discrete part of the
Property Works) during the Defects Correction Period, which begins on the date of
correction of the Defect or completion of the Variation.

16.10Failure by the Contractor to comply with direction

(a) Without limiting clause 22.9, if the Contractor does not comply with its obligations
under clause 16.1A or clause 16.2, the Principal may employ others to carry out that
direction.

(b)  The costs, losses, expenses, damages and liability suffered or incurred by the Principal in
taking the action contemplated in clause 16.10(a) or as a result of the Contractor's failure
to comply with clause 16.1A or clause 16.2 will be a debt due and payable from the
Contractor to the Principal on demand.

16.11 Rights not affected

Neither the Principal's rights, nor the Contractor's liability, whether under this deed or
otherwise according to Law, in respect of Defects, whether before or after the expiration of any
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17.3 Date for Opening Completion and Date for Completion

(a)
(b)
(©)

The Contractor must achieve Opening Completion by the Date for Opening Completion.
The Contractor must achieve Completion by the Date for Completion.
The Contractor acknowledges:

(1) the importance of complying with its obligations under clauses 17.3(a) and
17.3(b); and

(ii)  that the Date for Opening Completion and the Date for Completion will only be
extended as set out in clause 17.5.

17.4 Risk and notice of delay

(a)

(b)

Except as expressly provided for in clause 17.5 -, the Contractor accepts the risk
of all delays in, and disruption to, the carrying out of the Contractor's Activities (which,
for the avoidance of doubt, includes the Contractor accepting the risk of all delays in, and
disruption to, the carrying out of the Provisional Sum Work) and the performance of its
obligations under this deed.

Except as provided under clause 11.6(d), within 5 Business Days of when the Contractor
first became aware, or should reasonably have first become aware, that an event has
caused or will or is likely to cause any delay, the Contractor must give the Principal's
Representative written notice of the event and estimated delay, with details of the event
and how Opening Completion and/or Completion and the Date of Opening Completion
and/or the Date of Completion are likely to be affected (if at all).

17.5 Extension of time

(a)

(b)

If the Contractor has been or will be delayed in achieving Opening Completion or
Completion by an Excusable Cause of Delay, the Contractor may claim:

(1) if Opening Completion has not occurred, an extension of time to both the Date
for Opening Completion and the Date for Completion of an equivalent number
of days; and

(ii)  if Opening Completion has occurred, an extension of time to the Date for
Completion only,

in accordance with the requirements of this clause 17.5. If the Contractor claims an
extension of time under this clause 17.5, it may also claim an extension to any
expiration Date for Access in the Site Access Schedule.

To claim an extension of time the Contractor must:

(1) within 14 days of the carlier of when the Contractor:
A. became aware; or
B. should reasonably have become aware,

of the Excusable Cause of Delay that has or will cause delay to achieving

Opening Completion and/or Completion, submit a written claim to the

Principal's Representative for an extension to the Date for Opening Completion

and/or the Date for Completion, which:

C. gives detailed particulars of the Excusable Cause of Delay and the events
or circumstances giving rise to the delay and the period of the delay;

D. states the date on which the Excusable Cause of Delay giving rise to the
delay first arose; and

E.  states the number of days extension of time claimed together with the
basis of calculating that period, including evidence that the delay involves
an activity that is critical to the maintenance of progress in the execution
of the Contractor's Activities and that has delayed or will actually delay
the Contractor in achieving Opening Completion and/or Completion in
the manner described in clause 17.5(c)(iii); and

(ii)  if the delay continues beyond the period referred to in the particulars provided
under clause 17.5(b)(1)E and the Contractor wishes to claim an extension of
time in respect of the further delay, submit a further written claim to the
Principal's Representative:

A. every 14 days after the first written claim until 7 days after the end of the
effects of the delay; and
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(©

(d)

(e)

®

(®)

(h)

B. containing the information required by clauses 17.5(b)(1)C and
17.5(b)()E.
Without limiting clauses 17.5(g) and 17.5(h), each of the following is a condition
precedent to the Contractor's entitlement to an extension of time:

@) the Contractor must have given all notices and claims required by clauses
11.6(c), 17.4(b) and 17.5(b) in accordance with the requirements of those
clauses, including within the time frames required by those clauses;

(ii)  'the Excusable Cause of Delay was beyond the reasonable control of the
Contractor;

(iii)  the Excusable Cause of Delay has or will actually delay the Contractor in
achieving Opening Completion and/or Completion and the delay is evidenced
by delay to an activity or activities on the critical path as identified in the
Contract Program and any relevant Subsidiary Contract Program; and

(iv) the Principal's Representative has not given the Contractor a Direction under
clause 17.7 to compress the Contractor's Activities in respect of the delay in
question.

If the conditions precedent in clause 17.5(c) have been satisfied, the Principal's

Representative must extend the Date for Opening Completion and/or the Date for

Completion by:

(1) if the cause of delay is a Variation, a period consistent with the adjusted Date
for Opening Completion and/or Date for Completion notified in the relevant
Variation Order under clause 15.2(b); or

(ii)  otherwise, a reasonable period not exceeding the period of delay, as stated by
the Principal's Representative,

in either case having regard to any reduction in accordance with clauses 17.5(f) or

17.7(b).

The Principal's Representative must notify the Principal and the Contractor of the

extension of time that has been granted within 28 days after the Contractor's last claim

under clause 17.5(b).

The Contractor's entitlement to any extension to the Date for Opening Completion and/or

the Date for Completion under clause 17.5(d)(i) or clause 17.5(d)(i1) will be reduced to

the extent:

(1) that the Contractor could have avoided or lessened the delay by taking
reasonable steps to avoid or prevent the cause of the delay or to avoid or
minimise the delay and its consequences; and

(ii)  where more than one event causes delay and the cause of at least one of those
delays is not an Excusable Cause of Delay, of any Concurrent Delay (regardless
of which delay event commenced first or the time of commencement of the
respective delay events).

The Principal's Representative may in his or her absolute discretion unilaterally extend

the Date for Opening Completion and/or Date for Completion by any period specified in

a notice to the Contractor, whether or not the Contractor has made, or is entitled to make,

a claim for an extension of time under this clause 17.5.

The power to extend the Date for Opening Completion and/or Date for Completion

under clause 17.5(g):

(1) may only be exercised by the Principal's Representative and the Principal's

Representative is not required to exercise his or her discretion under clauses
17.5(g) and 17.5(h) for the benefit of the Contractor; and

(ii)  is not a Direction which can be the subject of a Dispute pursuant to clause 20 or
in any other way opened up or reviewed by any other person (including any
expert, arbitrator or court).

17.6 Delay costs

(@)

The Contractor will be entitled to be paid, the
reasonable Direct Costs (for this purpose, as if the definition of Direct Cost excluded the
words "excluding any allowance for delay or delay costs"),
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(b)

(d)

(®)

reasonably and necessarily incurred by the Contractor
as determined by the
Principal's Representative, for each day by which the Date for Opening Completion

and/or the Date for Completion is extended:
(1) due to a breach of this deed by the Principal;

(vi)  under clause 9.1(d);

(vil) subject to clauses 12.7(d), 15.6, 15.8(f), 16.3, 17.6(d) and 17.6(e), due to a
Variation the subject of a Direction by the Principal's Representative; or

The Contractor must:

(1) provide the Principal's Representative with such evidence of the delay costs
referred to in clause 17.6(a) as may be reasonably required by the Principal's
Representative; and

(ii)  take all steps reasonably practicable to mitigate (including demobilising from
the Construction Site where practicable) the delay costs incurred by it as a
result of the delay.

Without limiting clause 15.8 with respect to changes to the Planning Approval, the
Contractor will not be entitled to delay costs under clause 17.6(a) arising out of or in any
way in connection with: '

(i) an Approval obtained or issued or which otherwise takes effect after the date of
this deed; or

(i)  achange in an Approval after the date of this deed,

regardless of whether a new Approval or change in an Approval necessitates a
Variation.

The delay costs that the Contractor is entitled to under clause 17.6(a):

6] are the agreed damages which will be payable by the Principal where the Date
for Opening Completion and/or Date for Completion is extended due to a
breach of this deed by the Principal; and

(ify  will be a limitation on the Principal's liability to the Contractor for any delay,
disruption or interference which arises out of or in connection with any breach
of this deed by the Principal or any other matters described in clause 17.6(a).

Subject to clauses 17.6(d) and 17.6(e), if the Principal's Representative has unilaterally
extended the Date for Opening Completion and/or Date for Completion under clause
17.5(g), the Principal's Representative may in his or her absolute discretion decide to pay
delay costs to the Contractor for such amount as the Principal's Representative in his or
her absolute discretion sees fit.

The power to pay delay costs to the Contractor under clause 17.6(f):

(1) may only be exercised by the Principal's Representative and the Principal's
Representative is not required to exercise his or her discretion under clause
17.6(f) for the benefit of the Contractor; and

(ii)  is not a Direction which can be the subject of a dispute pursuant to clause 20 or
in any other way opened up or reviewed by any other person (including any
arbitrator or court).
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(h)

The Contractor will not be entitled to make nor will the Principal be liable on any Claim,
including any Claim for damages, costs, expenses or losses for any delay, disruption or

interference arising out of or in connection with the Contractor's Activities, other than for
any amount which is paid or payable by the Principal under this clause 17.6.

17.7 Compression

(a)

(b)

(©)

(d)

Subject to clause 17.7(b), the Principal's Representative may direct the Contractor to
compress the Contractor's Activities by taking those measures which are necessary to
overcome or minimise the extent and effects of some or all of any delay, which may
include taking those measures necessary to achieve Opening Completion by the Date for
Opening Completion or Completion by the Date for Completion, whether or not the
cause of any delay entitles the Contractor to an extension of time to the Date for Opening
Completion and/or the Date for Completion. The Principal's Representative may not give
a direction under this clause 17.7(a) which requires the Contractor to compress the
Contractor's Activities so as to achieve Opening Completion earlier than the Date for
Opening Completion or Completion earlier than the Date for Completion.

The Principal's Representative may only direct the Contractor to compress the
Contractor's Activities under clause 17.7(a) to the extent that the compression is
reasonably capable of being achieved or would be reasonably capable of being achieved
by a prudent and competent contractor in the position of the Contractor.

If, following receipt of a claim under clause 17.5(b), the Principal's Representative gives
the Contractor a direction to compress under clause 17.7(a):

(1 and the direction to compress only applies to part of the delay, the Contractor's
entitlement to any extension of time to which it may otherwise have been
entitled will be reduced to the extent to which the direction to compress
requires the Contractor to compress to overcome or minimise the delay, as
stated by the Principal's Representative; and

(ii)  the Principal's Representative may at any time by notice in writing withdraw
the direction after which the Contractor will be entitled to any extension of time
to which it may have otherwise been entitled to in respect of the claim, such
entitlement to an extension of time to be reduced to the extent that any
compression of the Contractor's Activities pursuant to the direction undertaken
by the Contractor prior to the withdrawal of the direction has overcome or
minimised the delay the subject of that claim, as stated by the Principal's
Representative.

If the Principal's Representative gives a direction to the Contractor under clause 17.7(a):

(i) the Contractor must compress the performance of the Contractor's Activities to
overcome and minimise the delay to the extent to which the direction requires
the Contractor to overcome and minimise the delay;

(ii)  to the extent that the Contractor would, but for the direction, have been entitled
to an extension of time to the Date for Opening Completion and/or the Date for
Completion for the cause of delay in respect of which the Contractor made a
claim under clause 17.5(b), the Contractor will be entitled to be paid:

A.  if the direction relates to:
1) all of the delay caused by a Variation; or
2) part of any delay caused by a Variation as specified in the
relevant Variation Proposal Request under clause 15.1,

any amount notified by the Contractor under clause 15.1(a)(ii)B and
approved by the Principal's Representative; or

B. otherwise and subject to clause 18.12, the reasonable net extra Direct
Costs incurred by the Contractor (which if the Principal's Representative
gives a notice to withdraw the direction under clause 17.7(a), will be
those reasonable net extra Direct Costs incurred prior to the giving of
such notice) and directly attributable to compressing the performance of
the Contractor's Activities as required by the Principal's Representative's
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achieved Final Completion it must give the Principal's Representative and the
Independent Certifier further written notice to that effect under clause 17.14(d) after
which clauses 17.14(e) and 17.14(f) will reapply.

17.15Effect of notice of Opening Completion, Completlon,
Landscaping Maintenance or Final Completion
A notice issued under clauses 13A.5(b)(i), 17.10(g)(i) or 17.14(e)(i) will not:

(a)
(b)
(©)

constitute approval by the Principal or the Principal's Representative of the Contractor's
performance of its obligations under this deed;

be taken as an admission or evidence that the Project Works or the Landscaping
Maintenance comply with this deed; or

prejudice any rights or powers of the Principal or the Principal's Representative,
including the right to correct any Defect that may have existed on the issue of a notice
under clauses 17.10(g)(i) or 17.14(e)(i), whether or not the Defect was known to exist.

18. Payment

18.1 Principal’'s payment obligation for design and
construction

(a)

(b)

(©)

Subject to clause 22.8 and to any other right to set-off which the Principal may have, the

Principal must pay the Contractor the Project Contract Sum in accordance with clause 18

and the D&C Payment Schedule for the progressive completion of the Contractor's

Activities.

Without limiting clause 18, the D&C Payment Schedule sets out (among other things):

(1) those parts of the Contractor's Activities which must be completed before the
Contractor may claim a Progress Payment with respect to that part;

(ii)  the payment the Contractor may claim for each Progress Payment;

(iii)  any limitations or other constraints on the Contractor's ability to make claims
for payment; and

(iv)  restrictions on the timing and sequencing of the Contractor's Activities with
which the Contractor must comply.

The Principal may retain -% from any amount payable by the Principal to the

Contractor until the Contractor provides the Principal with:

(1 all as-built documentation (including the as-built durability assessment reports,
as-built drawings and as-built records) in accordance with the requirements of
the deed, including section 3.8 of the Contractor Documentation Schedule; and

(ii)  the certificate set out in Schedule 17A (Independent Certifier's Certificate -As-
Built documentation).
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18.2 Payment claims

(a) The Contractor must give the Principal's Representative a progress claim, with respect to
the Project Contract Sum, on the later to occur of:

(i)  the twenty-fifth day of each month; and

(ii)  the date on which the last of the following occurs:

A. the Contractor demonstrates to the Principal's Representative that it has
complied with clauses 2.9(£)(1)B, 2.9(h), 2.9(i), 2.9(j), 8.1(a) and 8.2;

B. the Contractor demonstrates to the Principal's Representative that it has
effected and is maintaining all insurances required to be effected by the
Contractor under clause 7 and has complied with clause 7.8; and

C. the Contractor provides to the Principal's Representative a Contractor
Statement and Supporting Statement;

1)  which is executed on or after the twenty-fifth day of the relevant
month; and

2)  which has been duly executed by a representative of the
Contractor who is in a position to know the facts declared.

(b)  Without limiting clause 18.2(e), the Contractor agrees that the amount of a progress
payment (for the purposes of section 9 of the SOP Act and this clause 18) will be
calculated by reference to:

(1) any relevant statement or certificate in relation to the Contractor's Activities by:
A.  the Quality Manager in the form of Schedule 8 (Quality Manager's
Certificate — Payment Claim); and
B. the Independent Certifier in the form of Schedule 13 (Independent
Certifier's Certificate — Payment Claim);
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(©)

(d)

(©)

®

(&

(h)

(ii)  the Contractor's Activities that have been completed up to and including the
date on which the Contractor Statement and Supporting Statement was
executed; and

(iii)  for unfixed goods and materials and Key Plant and Equipment, in accordance
with clauses 18.6 and 18.6A respectively.

For each claim made under clause 18.2(a) the Contractor must give the Principal's

Representative (at the same time as the claim is made):

(1) a statement in the format required by Schedule 4 (Progress Claim) (in an
electronic format) showing the amount the Contractor claims,)

(ii)  a statement by the Quality Manager in the form of Schedule 8 (Quality
Manager's Certificate — Payment Claim) that the parts of the Contractor's
Activities claimed for payment comply with the requirements of this deed;

(iii)  verification by the Independent Certifier in the form of Schedule 13
(Independent Certifier's Certificate — Payment Claim) that the parts of the
Contractor's Activities claimed for payment comply with the requirements of
this deed;

(iv)  evidence of the Contractor’s compliance with any outstanding obligations
under clause 2.5(a) and clause 5.4; and

(v) its forecast monthly cashflow projections for the following 18 month period in
respect of the Project Contract Sum.

The Principal's Representative must, on behalf of the Principal, within 10 Business Days
of receipt of the Contractor's progress claim under clause 18.2(a), issue to the Contractor
and the Principal, a payment schedule:

(1) identifying the progress claim to which it relates;

(ii)  stating the amount of the payment that the Principal proposes to make to the
Contractor or that is due from the Contractor to the Principal (Progress
Payment), including details of the calculation of the Progress Payment, noting
that if the Contractor has not provided the monthly Contract Program and all
Subsidiary Contract Programs as required by clause 17.1(e)(i), the calculation
of the Progress Payment may include a retention of .%. This retention
amount may be claimed in a subsequent progress claim once the Contractor has
provided the documentation required by clause 17.1(e)(i) for the relevant
month; and

(iii)  if the Progress Payment is less than the amount claimed by the Contractor,
setting out why the Progress Payment is less and, if the reason for the
difference is that the Principal has retained, deducted, withheld or set-off
payment for any reason, the reason for the retention, deduction, withholding or
setting-off of payment.

In issuing a payment schedule, the Principal's Representative may deduct from the
amount which would otherwise be payable to the Contractor, any amount which the
Principal is entitled to retain, deduct, withhold or set-off under this deed, including any
amount which the Principal is entitled to set-off or withhold under clause 22.8.

Failure by the Principal's Representative to set out in a payment schedule an amount
which the Principal is entitled to retain, deduct, withhold or set-off from the amount
which would otherwise be payable to the Contractor by the Principal will not prejudice
the Principal's right to subsequently exercise its right to retain, deduct, withhold or set-
off any amount under this deed.

The Principal's Representative may at any time (but is not obliged to) issue a payment
schedule to the Contractor as if a progress claim was made on the twenty-fifth day of a
month.

The Contractor agrees with the Principal that a progress claim submitted to the
Principal's Representative under this clause 18.2 is received by the Principal's
Representative as agent for the Principal and that a payment schedule issued by the
Principal's Representative under this clause 18.2 is issued by the Principal's
Representative as agent for the Principal.
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(a) the Principal's Representative (or any other person nominated by the Principal's
Representative, including the Independent Certifier) may on one Business Days' notice at
any time carry out an audit of and copy the Contractor's documents, accounts and other
records to the extent reasonably necessary to verify:

(1) the Contractor's performance of its obligations under this deed;

(ii)  that any amounts claimed by the Contractor for any Variations, Direct Costs or
delay costs claimed under clause 17.6 or other additional cost entitlements have
been properly calculated; and

except to the extent that the documents, accounts or records:
(iv)  are subject to legal professional privilege; or
(v)  mustnot be disclosed in accordance with any Law.

(b)  Each party will bear its own costs incurred in complying with this clause 18.11 unless it
is revealed, by the Principal exercising its rights under this clause 18.11, that:

(1) the Contractor has committed a breach of its obligations under this deed; or

(ii)  there is a material discrepancy between the information that has been disclosed
to the Principal by the Contractor under this deed and the results of any audit
conducted under this clause 18.11,

in which case any costs incurred by the Principal in connection with the exercise of its
rights under this clause 18.11 will be a debt due and payable by the Contractor to the
Principal.

©) The Contractor must:

(1) provide the Principal's Representative, and any other person authorised by the
Principal's Representative, with such assistance as they may reasonably require
in connection with their inspection or audit, including making all relevant
documents available; and

(ii)  supply to the Principal's Representative, and any other person authorised by the
Principal's Representative, photocopies or electronic copies of information
requested.

18.12 Direct Cost Principles
(a) Any entitlement of the Contractor to Direct Costs under this deed shall be limited to the
extent that the Contractor:
(1) has incurred such costs reasonably;
(i)  has taken all possible steps to mitigate such costs;

(iii)  did not cause or contribute to an event giving rise to the relevant entitlement to
Direct Costs; and

(iv)  has provided evidence acceptable to the Principal's Representative that the
Direct Costs have been reasonably incurred, including invoices and any other
information or clarification requested by the Principal's Representative.

(b)  The Principal's Representative may request the Contractor to provide information or
clarifications to assist with its assessment of the costs incurred by the Contractor, in
which case the Contractor must provide such information within 5 Business Days of
receiving the request.

19. Notification of claims
19.1 Notice of Claims

Except for Claims:
(a) for a Variation to which clause 15.3 applies;
(b)  with respect to a Qualifying Change in Law under clause 15.8;
(c) arising out of;
(1) an Approval obtained or issued or which otherwise takes effect after the date of
this deed; or
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(b)

(©)

(d)

giving a Notice of Dispute to the other party in accordance with the Dispute Resolution
Procedure. If either party wishes to have a Principal's Representative's Statement opened
up, reviewed, decided and substituted it must give the Notice of Dispute required under
the Dispute Resolution Procedure within 15 Business Days of the date of receipt of the
Principal's Representative's Statement.

Subject to clause 19.6(c) but without limiting the rights of the Principal's Representative
under clause 18.3, each party acknowledges and agrees that its sole means of altering,
redressing, replacing or overturning any Principal's Representative's Statement (except
for typographical errors and errors of mathematical calculation) is by giving a Notice of
Dispute in accordance with the Dispute Resolution Procedure.

Where the Contractor incurs additional cost arising out of a Principal's Representative's
Statement and that the Principal's Representative's Statement is subsequently altered,
redressed, replaced or overturned pursuant to clause 20, the Contractor will be entitled to
bepaid:

(i) where the Principal's Representative's Statement is one described in paragraphs
(d), (), (k) or (m) of the definition of Principal's Representative's Statement, the
Contractor's reasonable net extra Direct Costs incurred in complying with the
relevant Principal's Representative's Statement (subject to clause 18.12) as
stated by the Principal's Representative; and

(11)  interest calculated in accordance with clause 22.5(a),

by the Principal, but that entitlement will be the Contractor's sole remedy, and the
Contractor will have no entitlement to, and the Principal will not be liable for, any
Claim for any cost, loss, damage, expense, fine, penalty or liability suffered or

incurred by the Contractor arising out of or in connection with that Principal's
Representative's Statement or any action in response to it.

If neither party gives a Notice of Dispute in accordance with the Dispute Resolution
Procedure within 15 Business Days of the date of receipt of a Principal's Representative's
Statement, then, subject to clanse 18.3:

(1) the Principal's Representative's Statement will be binding on the parties and
will not thereafter be capable of being opened up or reviewed by any person,
including any expert, arbitrator, court or tribunal, at the request of or on any
application by either party; and

(ii)  neither party will be liable for any Claim by the other party arising out of or in
any way in connection with the relgvant Principal's Representative's Statement
(other than in accordance with the Principal's Representative's Statement).
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(a) does not commence to perform its obligations in accordance with the requirements of
this deed,

(b)  does not progress the Contractor's Activities in accordance with clause 1.2;

(c) does not comply with any Direction of the Principal's Representative made in accordance
with this deed;

(d)  fails to implement or maintain a Subcontractors Proof of Payment Procedure in
accordance with clause 2.9(h) or 2.9(1);

(e) fails to comply with clause 4.4;
3] fails to comply with clause 5.8;
(g)  abandons the carrying out of the Contractor's Activities;

(h)  suspends the carrying out of the Contractor's Activities, other than pursuant to a
Direction under clause 5.16 or 17.8(a) or an entitlement to do so under the SOP Act;

1) fails to obtain or maintain any Approvals for which it is responsible to obtain;
0 fails to provide unconditional undertakings as required under clauses 8.1, 18.6 or 18.6A;
(k)  isin breach of its obligations under clause 18.6A;
O fails to provide a parent company guarantee from the Parent Company Guarantor as
required under clause 8.2;
(m)  in respect of any insurance the Contractor is required to effect pursuant to clause 7:
(i) fails to provide evidence of the insurance as required under clause 7;
(ii)  does not effect insurance that meets the requirements of clause 7;0r
(iii) ~ fails to maintain the insurance policy as required under clause 7,
(n)  breaches a term or condition of a Road Occupancy Licence;

(0)  would become liable to the Principal for liquidated damages or unliquidated damages
under clause 7A.3 for an amount exceeding the amount referred to in clause 7A.2(c); or

(p)  would be liable to the Principal for an amount which is equal to or exceeds.% of the
General Liability Cap;

(g)  fails to comply with clause 8A.2(a); or
() fails to comply with clause 8A.3.

21.2 Contents of notice

The notice under clause 21.1 must state:

(a) that it is a notice under clause 21.1;

(b)  the breach relied on;

(c) that the Principal requires the Contractor to remedy the breach; and

(d)  the time and date by which the Contractor must remedy the breach, which shall not be
less thanfl] Business Days after the notice is given to the Contractor under clause 21.1.

21.3 Principal's rights

Without limiting clause 21.10, the Principal may by notice in writing to the Contractor:

(a) terminate this deed; or

(b)  exercise a Step-in Right,

from the date stated in the notice if:

(c) an Insolvency Event occurs to:
(1) the Contractor;
(i)  where the Contractor comprises more than one person, any one of those

persons; or

(i)  the Parent Company Guarantor,
which Insolvency Event will be a fundamental breach of this deed,;

(d)  the Contractor does not remedy a breach of this deed the subject of a notice under clause
21.1 within the time specified in the notice under clause 21.1;

(e) the aggregate liability of the Contractor to the Principal under or in connection with this
deed is equal to or exceeds.% of the General Liability Cap;
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® the aggregate liability of the Contract in respect of liquidated damages is equal to or
exceeds the cap in clause 7A.2(c);

(g)  neither the Project Works nor the Temporary Works have commenced on the Licensed
Areas by the Sunset Date, except to the extent that the failure to commence is directly
caused by the Principal's breach of this deed, or failure to provide access in accordance
with clause 9.1;

(h)  the Contractor is in fundamental breach as contemplated in clause 5.10(b)(i);

(i) the Contractor fails to achieve Opening Completion by the date which is_ after
the Date for Opening Completion;

6] the Contractor fails to achieve Completion by the date which is_ after the Date
for Completion;

(k)  aChange in Control of the Contractor or any entity that comprises the Contractor occurs
without the consent of the Principal (other than a Change in Control under clause 4.5(c));
or

0] a Change in Control of the Parent Company Guarantor occurs without the consent of the
Principal (other than a Change in Control under clause 4.6(c));

(m)  a Restructure Event occurs, and the Contractor has failed to demonstrate to the
satisfaction of the Principal (acting reasonably) that the remaining or replacement entities
comprising the Contractor or the Parent Company Guarantor (as relevant) are of
sufficient commercial and financial standing to meet their obligations under this deed or
the relevant guarantee (as relevant); or

(n)  if the Contractor breaches clause 5.25 or any Modem Slavery Law or if the Contractor or
any entity that it owns or controls commits a Modemn Slavery Offence,

Any exercise of a Step-in Right does not in any way limit the exercise or the further exercise of
the Principal's rights under clause 21.1 or 21.3.

The Principal may not terminate this deed pursuant to clause 21.3(a) in respect of events
provided for in clause 21.3(m) where the Contractor demonstrates (and continues to
demonstrate) to the satisfaction of the Principal (acting reasonably) that the remaining or
replacement entities comprising the Contractor or Parent Company Guarantors (as relevant)
are of sufficient commercial and financial standing to meet its obligations under this deed or
the relevant guarantee.

21.4 Exercise of Step-in Rights by the Principal

(a) If the Principal exercises a Step-in Right under clause 21.3(b), the Contractor must take
all action the Principal believes necessary to ensure that the Principal is able to exercise
the Step-in Right effectively and expeditiously, including:

(1) allowing the Principal to:

A.  use materials, equipment and other things intended for the Contractor's
Activities;

B. take possession of, and use, such of the Construction Plant and other
things on or in the vicinity of the Construction Site as were used by the
Contractor; -

C.  contract with the Subcontractors;

D. take possession of, and use, the Design Documents,

without payment of compensation to the Contractor;

(ii)  giving the Principal or its nominees access to the Construction Site and any
other land on which the Contractor's Activities are being carried out;

(iii) providing sufficient resources, including personnel, to assist the Principal in
exercising the Step-in Right; and

(iv)  not doing anything to hinder, disrupt or prevent the Principal in exercising the
Step-in Right.

(b)  On the Principal exercising a Step-in Right under clause 21.3(b), the Contractor's rights
and obligations under the deed are suspended to the extent necessary to permit the
Principal to exercise that Step-in Right.

(c) If the Principal exercises a Step-in Right under clause 21.3(b), the Principal may cease to
exercise that right at any time. .

(d)  On the Principal ceasing to exercise a Step-in Right under clause 21.3(b):
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(b)

(1) be entitled to take over and use or have removed from the Construction Site or
any area affected by the Contractor's Activities any Construction Plant and
other things of the Contractor or Temporary Works;

(i)  to the extent permitted by law, not be obliged to make any further payments to
the Contractor, including any money the subject of a progress claim under
clause 18.2 or a payment schedule under clause 18.2;

(iii)  be entitled to have recourse to any unconditional undertaking held under this
deed; and

(iv)  be entitled to recover from the Contractor any losses, liabilities, expenses, costs
and damages suffered or incurred by the Principal arising out of or in any way
in connection with the breach, Insolvency Event or termination of this deed;
and

property in all information, documents and Records relating to the Contractor's Activities

will immediately vest in the Principal and the Contractor must:

(1) immediately hand over all information, documents and Records, except for one
copy of such information, documents and Records which it may retain for use
in connection with this deed; and

(ii)  do all other things to enable the Principal to complete the design and
construction of the Project Works and Temporary Works, and to undertake the
Landscaping Maintenance.

21.7 Termination by the Contractor

(2)

(b)
(©)
(d)

The Contractor may terminate this deed by giving the Principal 20 Business Days' prior
written notice (Termination Notice Period) if:
(1) the Principal has failed to pay to the Contractor an amount
certified as being due and payable (in a payment schedule or otherwise)
(Outstanding Amount);

(ii)  the Contractor has given the Principal a written notice to show cause; and

(iii)  the Principal has not paid the Outstanding Amount Within. Business Days
after receiving the Contractor's show cause notice,

provided that such termination will only take effect if the Outstanding Amount remains
unpaid at the end of the Termination Notice Period.

Termination under this clause 21.7 is the sole basis at Law or otherwise upon which the
Contractor is entitled to terminate, rescind or accept a repudiation of this deed.

The Contractor waives all rights at Law to terminate, rescind or treat the Contract as
repudiated, otherwise than in accordance with this clause 21.7.

If the Contractor exercises its termination right under and in accordance with clause 21.7,
the Contractor's sole rights in such circumstances will be those set out in clause 21.9.

21.8 Termination for convenience

Without prejudice to any of the Principal's other rights or entitlements or powers under this
deed, the Principal may:

(a)

(b)

at any time for its sole convenience, and for any reason, by written notice to the
Contractor terminate this deed effective from the time stated in the notice or if no such
time is stated, at the time the notice is given to the Contractor; and

thereafter either itself or by a third party complete the uncompleted part of the
Contractor's Activities.

21.9 Consequences of termination by the Contractor and
termination for convenience

If the Contractor terminates this deed under clause 21.7 or the Principal terminates this deed
under clause 21.8, without prejudice to any of the Principal's other rights, entitlements or
powers under this deed, the Contractor will be entitled to payment of the following amounts:

(a)

for work carried out prior to the date of termination, the amount which would have been
payable if this deed had not been terminated and the Contractor submitted a progress
claim under clause 18.2 for work carried out to the date of termination;
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(b)  the reasonable demobilisation costs incurred by the Contractor as a direct consequence of
termination of this deed;

(d)  the cost of goods or materials or other items reasonably ordered by the Contractor for the
Contractor's Activities and for which it is legally bound to pay provided that:

(i) the value of the goods, materials and other items have not been previously paid
or included in the amount payable under clause 21.9(a); and
(i)  title in the goods or materials will vest in the Principal on payment;

(e) the reasonable cost of removing from the Site, the Local Area Works Areas and the
Temporary Works Areas and the Works all Construction Plant and other things used in
the performance of the Contractor's obligations;

6} costs reasonably incurred by the Contractor in the expectation of completing the
Contractor's Activities and not included in any other payment by the Principal; and

(g)  where termination occurs prior to Completion and the Unearned Balance of the
Construction Sum is greater than 0, 2% of the Uneamed Balance of the Construction
Sum.

Property in all information, documents and Records relating to the Contractor's Activities will
immediately vest in the Principal and the Contractor must:

(h)  take all steps possible to mitigate the costs referred to in clauses 21.9(d) to 21.9(f); and
1) immediately hand over all information, documents and Records, except for one copy of

such information, documents and Records, which it may retain for use in connection
with this deed.

On payment of the amount payable under this clause 21.9 title in the goods and materials
referred to in clause 21.9(d) will vest in the Principal.

The amount to which the Contractor is entitled under this clause 21.9 will be the maximum
monetary compensation the Contractor is entitled to arising out of, or in any way in
connection with, the termination of this deed and the Principal will not be liable to the
Contractor for any Claim arising out of, or in any way in connection with, the termination of
this deed other than for the amount payable under this clause 21.9.

21.10Preservation of rights

Nothing in clause 21 or that the Principal does or fails to do pursuant to clanse 21 will prejudice
the right of the Principal to exercise any right or remedy (including recovering damages or
exercising a right of set-off under clause 22.8) which it may have where the Contractor breaches
(including repudiates) this deed.

22. General
22.1 Cost

The Contractor must pay all stamp duties and other fees payable in respect of the execution of
this deed and the performance of its obligations in respect of this deed.

22.2 Taxes

Without limiting clauses 5.1 and 15.8, the Contractor must pay all Taxes which may be payable
in respect of the Contractor's Activities, including any customs duty and primage applicable to
imported materials, plant and equipment required for the Contractor's Activities.

22.3 Indemnities to survive

(a) Each indemnity in this deed is a continuing obligation, separate and independent from
the other obligations of the parties, and survives termination, completion or expiration of
this deed.

(b)  Itis not necessary for a party to incur expense or make any payment before enforcing a
right of indemnity conferred by this deed.
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https://buy.nsw.gov.au/policy-library/policies/aboriginal-procurement-policy
https://buy.nsw.gov.au/policy-library/policies/aboriginal-procurement-policy

ARTC means Australian Rail Track Corporation Limited (ABN 75 081 455 754) of Ground
Floor, ARTC Building, Sir Donald Bradman Drive, Mile End SA 5031.
Artefacts means any and all:

(a) valuable minerals, fossils or coins;
(b) articles or objects of value or antiquity; or
(c) objects or things of scientific, geological, historical, heritage, aesthetic, social,

spiritual, cultural, archaeological, anthropological or other special interest.
Authority means:

(a) any governmental or semi-governmental or local government authority, administrative
or judicial body or tribunal, department, commission, public authority, agency,
minister, statutory corporation or instrumentality;

(b) any other person having a right to impose a requirement, or whose consent is

required, under Law with respect to any part of the Contractor's Activities; or

(c) any other person having jurisdiction over, or ownership of, the Services, the

Service Works, the Local Areas or the Local Area Works.

Bank Bill means a bill of exchange (under the Bills of Exchange Act 1909 (Cth)) which has

been accepted by any bank authorised under a law of the Commonwealth or any State to carry

on banking business.

Bank Bill Rate is, for the relevant period:

(a) the rate, expressed as a yield percent per annum (rounded downwards to 2 decimal
places) quoted as the average mid rate on the Reuters Monitor System Page BBSY
(or any page which replaces that page) at about 10.30 am (Sydney time) on the first
day of the relevant period, for Bank Bills having a tenor of approximately 90 days;
or

(b) if no average mid rate is published for Bank Bills of that tenor in accordance with
paragraph (a), the bid rate agreed in good faith by the Contractor and the Principal
for Bank Bills having a tenor as described above.

Baseline ROL Change means

Baseline ROL Schedule means the roads and associated lanes, direction, days, and time
slots set out in table at Schedule 32, as updated from time to time

or otherwise as agreed in writing by the parties.
BCIIP Act means the Building and Construction Industry (Improving Productivity) Act 2016
(Cth).
Biosecurity Management Plan means the plan referred to in section 8 of the
Appendix to the SWTC identified in Item 37 of Schedule 1 (Contract Information).
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Business Day means any day other than a Saturday, Sunday, public holiday in New South
Wales, or 27,.28, 29, 30 or 31 December.

Category 1 Temporary Works has the meaning given in section 3 of the Contractor
Documentation Schedule.

Category 2 Temporary Works has the meaning given in section 3 of the Contractor
Documentation Schedule.

Category 3 Temporary Works has the meaning given in section 3 of the Contractor
Documentation Schedule.

Certified AIP Plan means the Australian Industry Participation Plan drafted by the
Principal, updated with the Contractor’s details (where relevant) and certified by the relevant
Authority.

Chain of Responsibility Management Plan means the Chain of Responsibility
Management Plan to be developed in accordance with Schedule 51 (Heavy Vehicle National
Law Requirements).

Chain of Responsibility Provisions refers to any section of the Heavy Vehicle
National Law under which the Contractor or its Subcontractors may be "a party in the Chain of
Responsibility" (within the meaning given to the term "Chain of Responsibility" under the
Heavy Vehicle National Law).

Change in Codes and Standards means a change in Codes and Standards which
takes effect after _, other than a change in Codes and Standards that as at -

(a) was published or of which public notice had been given (even as a possible change
in an existing Code and Standard); or

(b) a party experienced and competent in the delivery of works and services similar to
the Project Works, Landscaping Maintenance and Temporary Works would have
reasonably foreseen or anticipated,

in substantially the same form as the change in an existing Code or Standard.

Change in Control means, in respect of an entity, the occurrence of any event which
results in a change in Control of that entity.
|

Claim includes any claim for an increase in the Design Contract Sum or the Construction

Contract Sum, for payment of money (including damages) or for an extension of time:

(a) under, arising out of, or in any way in connection with, this deed;

(b) arising out of, or in any way in connection with, any task, thing or relationship
connected with the Contractor's Activities or either party's conduct prior to the date
of this deed; or

(©) otherwise at Law or in equity including:

(i) by statute;
(ii) in tort for negligence or otherwise, including negligent misrepresentation; or
(iii) for restitution including restitution based on unjust enrichment.

Codes and Standards means all codes, standards, specifications and guidelines referred

to in the SWTC.

Coffs Harbour Bypass means the roads and other physical works, facilities, systems and

utility systems, including all plant, machinery, equipment, fixtures, furniture, fittings,

landscaping, spare parts and other improvements which comprise the section of the Pacific

Highway to be known as the ‘Coffs Harbour Bypass’.

Commercially Sensitive Information means any information the Principal identifies

as:

(a) information relating to the Principal's, the Contractor's or the Independent
Certifier's cost structure or profit margins; or

(b) information relating to any of the Principal's, the Contractor’s or the Independent
Certifier's Intellectual Property Rights; or

(c) information which is commercially sensitive in that it provides a competitive

advantage or has a unique characteristic to the Principal, the Contractor or the
Independent Certifier or any of their shareholders, financiers or subcontractors,
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B. that are to be handed over to Third Parties,
in accordance with the Third Party Agreements;

(d) to the extent applicable, the Project Works comply with the requirements of the
Third Party Agreements;
(e) the Quality Manager has executed a certificate in the form of Schedule 10 (Quality

Manager's Certificate - Opening Completion and Completion) and provided it to
the Principal's Representative;

) the Independent Certifier has executed a certificate in the form of Schedule 16
(Independent Certifier's Certificate — Opening Completion and Completion) and the
Contractor has provided it to the Principal's Representative in accordance with
clause 2.4());

(g) the Contractor has provided the final Operations and Maintenance Plan in
accordance with clauses 3.3 and 3.4 and

(h) the Contractor has done everything else which it is required to do before
Completion.

Concurrent Delay means where the effects of two or more occurrences of delay are felt
on the same day(s).

Conditions Precedent means the conditions precedent set out in clause 1.4(b).
Confidentiality Deed Poll means the Confidentiality Deed Poll signed by the
Contractor in favour of the Principal, a copy of which appears in the Exhibit referred to in Item
38 of Schedule 1 (Contract Information).

Confidentiality Obligations means the terms set out in Schedule 3 (Confidentiality
Obligations).

Construction Compound means the Licensed Areas identified as construction
compounds in the 'Site Access Schedule' (which forms part of the Site Access Schedule).
Construction Contract Sum means the sum specified in Item 2 of Schedule 1
(Contract Information), as adjusted in accordance with this deed.

Construction Environmental Management Plans mecans the Project Plans
referred to as the Environmental Management Plans in the Appendix to the SWTC identified in
Item 37 of Schedule 1 (Contract Information).

Construction Licence Terms means the terms set out in Schedule 55 (Construction
Licence Terms).

Construction Management Plan means the Project Plan referred to as the
Construction Management Plan in the Appendix to the SWTC identified in Item 37 of Schedule
1 (Contract Information), the initial version of which is set out in Appendix E.9 of the SWTC.
Construction Manager means the person appointed to that position under clause 2.2(b)
as at the date of this deed or any person appointed as a replacement under clause 2.2(b).
Construction Plant means plant, equipment (including hand-held tools), machinery,
apparatus, vehicles, appliances and things (whether owned, leased, hired or otherwise) used in
the carrying out of the Contractor's Activities but not forming part of the Project Works.
Construction Site means the Site, the Local Area Works Areas, the Temporary Works
Areas and any Extra Land.

Contamination:

(a) means any waste, Pollution, hazardous substance, toxic substance, dangerous

goods, hazardous waste or special waste, or any constituent of any such substance
or waste in any water, soil or in the air including acid sulphate soils;

(©) without limiting paragraphs (a) or (b), has the meaning given to "Contamination™ in
the Contaminated Land Management Act 1997 (NSW).

Contract Program means the overall program for design and construction activities
which is the Exhibit referred to in Item 38 of Schedule 1 (Contract Information) as updated in
accordance with clause 17.1.
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Contractor means the contractor specified in Item 1 of Schedule 1 (Contract Information).

Contractor PC means the contractor specified in Item 1A of Schedule 1 (Contract

Information).

Contractor Background IP has the meaning given in clause 12.4(c).

Contractor Developed IP has the meaning given in clause 12.4(a).

Contractor Documentation and Deliverables means:

(a) Design Documentation; and

(b) the Project Plans, Software, Deliverables and all other information, documents,
reports, images, software, inventions, discoveries, designs, innovations, technology,
processes, methods, techniques, know-how, data and other materials in any media
whatsoever which the Contractor or its related parties prepares, obtains, uses or
provides to the Principal in the performance of the Contractor's Activities.

Contractor Documentation Schedule means the Appendix to the SWTC identified

in Item 37 of Schedule 1 (Contract Information).

Contractor Statement and Supporting Statement means a contractor

statement and a supporting statement in the form set out in Schedule 5 (Contractor Statement

and Supporting Statement). '

Contractor's Activities means all things and tasks which the Contractor is, or may be,

required to carry out or do under this deed to comply with its obligations under this deed to

design and construct the Project Works and Temporary Works, whether that work is undertaken

at the Site or at any other location.

Contractor's Concept Design means the concept design prepared by the Contractor

and included in the Appendix to the SWTC identified in Item 37 of Schedule 1 (Contract

Information).

Control has the meaning given in section S0AA of the Corporations Act.

Corporations Act means the Corporations Act 2001 (Cth).

COVID-19 means the disease known as Coronavirus (COVID-19) which was characterised to

be a pandemic by the World Health Organisation on 11 March 2020, or any future forms or

strains of the disease known as or deriving from Coronavirus (COVID-19).

COVID-19 Construction Site Closure means the closure of the whole of the

Construction Site for not less than a full working day as a result of an outbreak of COVID-19,

such closure to be in accordance with the Contractor's COVID-19 Management and Safety

Plan.
COVID-19 Directive means:
(a) any Law or a direction by an Authority in Australia, including public health orders,

under a Law arising out of or directly related to avoiding, controlling, minimising
or eliminating COVID-19; or

(b) in relation to a Key Plant and Equipment Place of Manufacture, border restrictions
or border requirements (including any quarantine requirements) in relation to the
borders of the country where the relevant Key Plant and Equipment Place of
Manufacture is located for the purposes of avoiding, controlling, minimising or
eliminating COVID-19.

COVID-19 Impact means I
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COVID-19 Management and Safety Plan mecans the Project Plan referred to as the
COVID-19 Management and Safety Plan in the Appendix to the SWTC identified in Item 37 of
Schedule 1 (Contract Information), the initial version of which is set out in the section 23 of
Appendix C.1 of the SWTC.

COVID-19 Mitigation Measures means measures set out in Schedule 48 (COVID-19
Mitigation Measures).

Critical Domestic Materials

Crown Building Work has the meaning in section 6.1 of the Environmental Planning and
Assessment Act 1979 (NSW).

D&C Payment Schedule mcans Schedule 2 (D&C Payment Schedule).

DAB Agreement means the agreement entered into between the Contractor, the Principal
and each member of the Dispute Avoidance Board and substantially in the form of Schedule 39
(Dispute Avoidance Board Agreement).

Date for Access means the date access is to be provided to each area of the Site, Local
Area Works Areas and the Temporary Works Areas in accordance with the Site Access

Schedule.

Date for Completion means:

(a) as at the date of this deed, the date specified in Item 3B of Schedule 1 (Contract
Information); or

(b) where an extension of time for Completion is granted by the Principal's

Representative or allowed in any expert determination, arbitration or litigation
proceedings or by the Dispute Avoidance Board, the date resulting therefrom.

Date for Opening Completion means:
(a) as at the date of this deed, the date specified in Item 3A of Schedule 1 (Contract
Information); or

(b) where an extension of time for Opening Completion is granted by the Principal's
Representative or allowed in any expert determination, arbitration or litigation

iroceedinis or bi the Disiute Avoidance Board, the date resulting therefrom.

Date of Completion means:

(a) the date notified in accordance with ¢lause 17.10(g)(i) as the date Completion was
achieved; or _

(b) where another date is determined in any expert determination, arbitration or
litigation proceedings or by the Dispute Avoidance Board, as the date on which
Completion was achieved, that date.

Date of Final Completion means:

(a) the date notified in accordance with clause 17.14(e)(1) as the date Final Completion
was achieved; or

(b) where another date is determined in any expert determination, arbitration or
litigation proceedings or by the Dispute Avoidance Board, as the date on which
Final Completion was achieved, that date.
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Designated Significant Subcontractor mecans the Subcontractors set out in Part }

of Schedule 56 (Financial Reporting Requirements and Information) and any other

Subcontractor that the parties agree in writing from time to time is a Designated Significant

Subcontractor.

Designer means all designers engaged by the Contractor in relation to performing the design

work to be carried out by the Contractor in designing the Works, and includes technical support

during construction.

Developed Concept Design Stage is the design stage described in section 3 of the

Contractor Documentation Schedule.

Direct Cost means:

(a) the amount of wages and allowances paid or payable by the Contractor at rates as
agreed by the Contractor and the Principal's Representative or, if no agreement, at
reasonable rates as stated by the Principal's Representative;

(b) the labour on-costs paid or payable by the Contractor in accordance with any
statute or award applicable to labour additional to the wages paid or payable;
©) the amount of hire charges in respect of constructional plant used on the work in

accordance with such hiring rates and conditions as may be agreed by the
Principal's Representative and the Contractor or, if no agreement, in accordance
with reasonable rates and conditions as stated by the Principal's Representative;

(d) the reasonable amounts paid by the Contractor for services, Subcontracts and
professional fees;

(e) the reasonable actual cost to the Contractor at the Site, the Local Area Works Areas
and the Temporary Works Areas of all materials supplied and required for the
work; and

) a reasonable margin to cover on-site overheads, site supervision, establishment

costs and attendance,
excluding any allowance for delay or delay costs.
Direction means any certificate, decision, demand, determination, direction, instruction,
order, rejection, request, requirement or a Principal's Representative's Statement.
Dispute has the meaning given in clause 20.4.
Dispute Avoidance Board means the board consisting of the Member nominated in
accordance with clause 20.1 or his or her replacement referred to in clause 20.2.
Dispute Resolution Procedure means the procedure for resolving Disputes set out in
Schedule 38 (Dispute Resolution Procedure).
Documentation is the design stage described in section 3 of the Contractor Documentation
Schedule.

Earthworks and Spoil Management Plan means the plan described in the
Appendix to the SWTC identified in Item 37 of Schedule 1 (Contract Information).
Easements mcans the easements, restrictions on use, covenants, agreements, affectations,
or other similar arrangements, together with any leases, sub-leases, licences and rights and
privileges, to benefit or burden the Construction Site that are registered on title of the
Construction Site (excluding any Extra Land) at the date of this deed.

Environment includes all aspects of the surroundings of human beings including:

(a) the physical characteristics of those surroundings such as the land, the waters and
the atmosphere;

(b) the biological characteristics of those surroundings such as the animals, plants and
other forms of life; and

(¢) the aesthetic characteristics of those surroundings such as their appearance, sounds,

smells, tastes and textures.
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Environment Protection Licence means an environment protection licence granted
under the Protection of the Environment Operations Act 1997 (NSW).

Environmental Documents means the Planning Approval and the Appendix to the
SWTC identified in Item 37 of Schedule 1 (Contract Information).

Environmental Laws means any and all Laws relating to the protection of the
environment.

Environmental Manager means the person appointed to that position under clause
2.2(b) as at the date of this deed or any person appointed as a replacement under clause 2.2(b).
Environmental Representative or ER means the person specified in Item 5 of
Schedule 1 (Contract Information) or such other person(s) as may be engaged by the Principal
and the Contractor in accordance with a Deed of Appointment of ER.

Evaluation Meetings has the meaning in clause 3(a) of Schedule 40 (Workshops and

Meetings).

Excepted Risks means:

(a) any negligent act or omission of the Principal or the Principal's Representative or
the employees, consultants or agents of the Principal;

(b) war, invasion, act of foreign enemies, hostilities, (whether war be declared or not),
act of terrorism, civil war, rebellion, revolution, insurrection or military or usurped
power, martial law or confiscation by order of any Government or public authority;
or

(c) ionising radiations or contamination by radiocactivity from any nuclear fuel or from
any nuclear waste from the combustion of nuclear fuel not caused by the Contractor
or the Contractor’s employees or agents.

Excusable Cause of Delay mcans:

(a) an Act of Prevention;

(b) a Force Majeure Event;

(c) a Qualifying Change in Law;

(d) a Site Condition (limited to the extent the condition or characteristic qualifies as a
Site Condition);

(e) a court or tribunal order referred to in clause 5.3(a)(iv) or a direction by the

Principal under clause 5.3(a)(v);
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Expert means the individual agreed by the Principal and the Contractor or nominated by the
President of the New South Wales Bar Association to determine a dispute in accordance with
section 3A of Schedule 38 (Dispute Resolution Procedure) and the Resolution Institute Expert
Determination Rules (2016 Edition), as modified by Appendix A to Schedule 38 (Dispute
Resolution Procedure).

Extra Land has the meaning in clause 9.5(a)(1)A.

Final Completion means the stage when:

(a)
(b)

(©)

(d)

(©

®

(2)

(h)
(M)

the last Defects Correction Period has expired;
the Contractor has:

(i) carried out and passed all tests which:
A.  are required under this deed to be carried out and passed before Final
Completion; or
B. must necessarily be carried out and passed to verify that the Works are in
the condition this deed requires them to be in at Final Completion;

(ii) obtained all Approvals that it is required under this deed to obtain but which
were not obtained before Completion, and provided such Approvals to the
Principal's Representative;

(1i1) complied with all performance requirements under this deed which must be
certified, verified or otherwise achieved before Final Completion;

(iv) given to the Principal's Representative all documents or other information in
respect of the design, construction, use, occupation, maintenance and repair of
the Works which are required to be handed over to the Principal before Final
Completion; and

(v) executed a certificate in the form of Schedule 22 (Contractor's Certificate -
Final Completion) and provided it to the Principal's Representative;

the Quality Manager has executed a certificate in the form of Schedule 9A (Quality

Manager's Certificate — Progressive and at end of Landscaping Maintenance

Period) in accordance with clause 13A.5(d)(i) and provided it to the Principal's

Representative;

the Quality Manager has executed a certificate in the form of Schedule 11 (Quality

Manager's Certificate - Final Completion) and provided it to the Principal's

Representative;

the Independent Certifier has executed a certificate in the form of Schedule 14A

(Independent Certifier's Certificate — Progressive and at end of Landscaping

Maintenance Period) in accordance with clause 13A.5(d)(ii) and provided it to the

Principal's Representative;

the Independent Certifier has executed a certificate in the form of Schedule 18

(Independent Certifier's Certificate - Final Completion) and the Contractor has

provided it to the Principal's Representative in accordance with clause 2.4(j);

the Contractor has executed a certificate in the form of Schedule 21A (Contractor's

Certificate — End of Landscaping Maintenance Period) in accordance with clause

13A.5(d)(iii) and provided it to the Principal's Representative;

the Principal's Representative has issued a notice under clause 13A.5(b)(i); and

the Contractor has done everything else which it is required to do before Final
Completion.

Final Design Documentation Stage is the design stage described in section 3 of the
Contractor Documentation Schedule.
Financial Assessment has the meaning given to that term in clause 8A.2(a).
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Financial Capacity Event means any fact, matter or thing which, in the opinion of the
Principal (acting reasonably), has a material adverse effect upon the financial standing of the
Contractor (or any entity that comprises the Contractor), any Parent Company Guarantor or any
Designated Significant Subcontractor.

Financial Mitigation Plan means a plan which satisfies the requirements of clause 8A.5
for the mitigation of a Financial Capacity Event.

Financial Reporting Event means any of the following events, as applicable to the
Contractor (or any entity that comprises the Contractor), any Parent Company Guarantor or a
Designated Significant Subcontractor:

(a) a substantial downgrade in any applicable credit rating;

(b) a significant loss suffered or incurred;

(c) a material statutory fine or statutory financial penalty;

(d) a profit warning to a stock exchange or the making of any public announcement
regarding a material deterioration in financial position or prospects;

(e) a public investigation into improper financial accounting and reporting or suspected
fraud;

) a material refinancing (other than a material refinancing in the ordinary course of
business);

(g) a failure to pay a Subcontractor (other than for reason of a bona fide dispute);

(h) any financial indebtedness becoming due as a result of an event of default; or

® its external auditor expressing a qualified opinion in relation to its audited accounts,

provided that, in the case of a Listed Entity, the relevant event has been Publicly Notified or is
Reportable Information.
Force Majeure Event means:

Ve —
(b) act of a public enemy, terrorism or civil unrest taking
place in Australia ;

(c) war, invasion, hostility between nations, civil insurrection, military coup or act of a
foreign enemy taking place in Australia;

(d) ionising radiation or radioactive contamination from nuclear waste or the
combustion of nuclear fuel taking place in Australia;

(©) confiscation | - e order of any

government taking place in Australia; or

which is beyond the reasonable control of the parties and their respective related parties and
prevents or delays the Contractor from performing its obligations under the Contract and could
not have been avoided by the party affected by the Force Majeure Event or its related parties.
COVID-19, New COVID-19 Directives or a COVID-19 Impact are not Force Majeure Events.
Foreign Sourced Design means any part of the Design Documentation that is prepared
or developed at or from a location that is outside of Australia.

Gainshare Amount has the meaning given in clause 14(f).

General Liability Cap has the meaning given in clause 7A.2(e).

GIPA Act mecans the Government Information (Public Access) Act 2009 (NSW).

Good Industry Practice means that degree of skill, care, prudence, foresight and
practice which would reasonably and ordinarily be expected from time to time of a skilled and
experienced person, engaged in the same or similar type of undertaking as that of the
Contractor or its officers, employees and Subcontractors, as the case may be, under the same or
similar circumstances as the performance of the Contractor's Activities.

GST, GST law and other terms used in clause 18.7 have the same meanings assigned to
those terms in the 4 New Tax System (Goods and Services Tax} Act 1999 (Cth) (as amended
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(a) a person informs the other party in writing, or its creditors generally, that the person
is insolvent or is unable to proceed with its obligations under this deed for financial

reasons;
(b) execution is levied against a person by a creditor; or
(c) in relation to a corporation any one of the following:

(i) notice is given of a meeting of creditors with a view to the corporation entering
into a deed of company arrangement;
(ii) the corporation entering a deed of company arrangement with creditors;
(iii) a controller, administrator, receiver, receiver and manager, provisional
liquidator or liquidator is appointed to the corporation;
(iv) an application is made to a court for the winding up of the corporation and not
stayed within 10 Business Days;
(v) awinding up order is made in respect of the corporation;
(vi) the corporation resolves by special resolution that it be wound up voluntarily
(other than for a members voluntary winding-up); or
(vil) amortgagee of any property of the corporation takes possession of that
property.
Intellectual Property Right means any copyright, patent or registered or unregistered
rights including design, circuit layouts, trade marks or name or other protected right.
Issued for Construction Design Documentation or IFC Design is the
design stage described in section 3 of the Contractor Documentation Schedule.
Joint Venture Agreement means the deed entered into between Ferrovial Construction
and Gamuda Berhad.
Key Plant and Equipment means that plant and equipment identified in Schedule 37
(Key Plant and Equipment).
Key Plant and Equipment Place of Manufacture

Landscaping Maintenance means the services described or specified in section 6.24 of
the SWTC.

Landscaping Maintenance Period means, in respect of a Separable Portion, the
period of twelve months commencing on the:

(a) Date of Opening Completion (in respect of any Separable Portion other than
Separable Portion 2); or
(b) Date of Completion (in respect of Separable Portion 2 only).

Landscaping Maintenance Plan means the plan for maintenance of the landscaping

maintenance described as the Landscaping Maintenance Plan in Appendix C.1 to the SWTC.

Law means:

(a) Commonwealth, New South Wales or local government legislation including
regulations, by-laws and other subordinate legislation (including ordinances,
instruments, codes of practice, policy and statutory guidance);

(b) common law of Australia;
(c) Approvals (including any condition or requirement under them); and
(d) for the purposes of the definition of COVID-19 Directives or New COVID-19

Directives, any other government legislation including regulations, by-laws and
other subordinate legislation (including ordinances, instruments, codes of practice,
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policy and statutory guidance) of a State or Territory of Australia, other than New
South Wales.

Legal Opinion means:

(a) in the case of the legal opinion required by clause 8.2(c)(i), a legal opinion from
lawyers to Gamuda Berhad, authorised to practise in the place of incorporation of
Gamuda Berhad, stating that this deed is binding and enforceable against Gamuda
Berhad,

(b) in the case of the legal opinions required by clauses 8.2(c)(ii) and 8.2(c)(iii), separate
legal opinions from lawyers to each Parent Company Guarantor, authorised to practise
in the place of incorporation of the applicable Parent Company Guarantor, stating that
the applicable guarantee is binding and enforceable against the applicable Parent
Company Guarantor,

each of which:

() states that it may be relied upon by the Principal; and

(d) is in a form reasonably satisfactory to the Principal.

Licensed Area means the parts of the Construction Site identified in the 'Site Access

Schedule' (which forms part of the Site Access Schedule).

Listed Entity means a company or other body which is included in the official list of ASX

Limited ACN 008 624 691, the Madrid Stock Exchange, or the Kuala Lumpur Stock Exchange

(Bursa Malaysia).

Local Areasmeans all:

(a) Local Roads; and

(b) public spaces, parks, pedestrian ways, pedal cycle paths that:

(i) cross;

(i1) are adjacent to;

(1i1) connect to;

(iv) are made redundant by; or

(v) are in any way affected by,

the Works, Property Works, Service Works or Temporary Works.

Local Area Works means the construction, modification, reinstatement and improvement

of Local Areas which the Contractor must design and construct and hand over to the Principal

or the relevant Authority in accordance with this deed, as specified in the sections of the SWTC
identified in Item 37 of Schedule 1 (Contract Information).

Local Area Works Areas means the areas described as such in the Site Access
Schedule.

Local Roads means all local roads, service roads, state highways, regional roads, main
roads and any roads on land owned by the Commonwealth, including their associated road
reserves, that:

(a) Cross;

(b) are adjacent to;

(c) intersect;

(d) connect to;

(e) are made redundant by; _

6)) become service roads as part of the road networks as a consequence of; or
(g) are in any way affected by,

the Works, Property Works, Service Works or Temporary Works.

Long Service Corporation means the corporation established under the Long Service
Corporation Act 2010 (NSW).

Long Service Payments Act means the Building and Construction Industry Long
Service Payments Act 1986 (NSW).

Management Review Group means the group referred to in clause 5 of Schedule 40
(Workshops and Meetings).

L\331185759.15 149




Minimum Aboriginal Participation Requirements means one or a

combination of the following:

(a) the Minimum Aboriginal Participation Spend,

(b) at least 1.5 per cent of the Contractor's Australian based workforce (full time
equivalent) directly contribute to the Contractor's Activities are Aboriginal
employees; or

(c) at least 1.5 per cent of the value of the Target Cost as at the date of the deed is
applied to the cost of education, training or capability building for Aboriginal staff
or businesses directly contributing to the contract.

Minimum Aboriginal Participation Spend means the amount identified in Item
16 of Schedule 1 (Contract Information). It represents-% of the Project Contract Sum
(excluding GST) at the date of this deed less allowable exclusions, in line with the
Aboriginal Procurement Policy goals. Allowable exclusions are costs incurred by the
Contractor over which it has little or no control. For example:

(a) specialised capital equipment (for example tunnel exhaust fans, tunnel boring
machines, batch plants); and

(b) imported materials;

where no suitable Australian supplier exists in the market, and

(©) value of existing and new non- contract/project specific assets apportioned to the
contract/project, where they are used in delivery of the Project Works;

(d) property i.e. acquisitions, indirect leasing costs, extra land, adjustments; and

(e) non-construction related services,

as agreed in writing by the Principal and the Contractor or if not agreed as directed by the

Principal.

Motorway means:

(a) on and from the Date of Opening Completion, the roads, tunnels and other physical

works, facilities, systems and Services in respect of any Separable Portion other
than Separable Portion 2 (including all plant, machinery, equipment, fixtures,
furniture, fittings, landscaping, spare parts and other improvements) on or in the
Motorway Stratum; and
(b) on and from the Date of Completion, the roads, tunnels and other physical works, -
facilities, systems and Services in respect of:
(i) Separable Portion 2; and
(ii) any other Separable Portion,
(including all plant, machinery, equipment, fixtures, furniture, fittings, landscaping,
spare parts and other improvements) on or in the Motorway Stratum.
Motorway Stratum means the stratum of real property on which the Motorway will be
located.
National Construction Code means the National Construction Code produced and
maintained by the Australian Building Codes Board, as in force from time to time.
Native Title Claim means any claim or application relating to native title under the Native
Title Act 1993 (Cth) or any other Law concerning native title.
NC Actual Amounts means the actual amounts properly payable by the Contractor to
each Authority in respect of Non-Contestable Work:
(a) as evidenced by invoices provided by the Contractor to the Principal's
Representative and any other information reasonably required by the Principal's
Representative; and

(b) excluding any amounts payable as a result of or in connection with:

(i) Variations approved under clause 15.6(d) (unless otherwise agreed by the
Principal's Representative in writing);

(i1} Defects;

(iii) a failure by the Contractor to manage the Non-Contestable Work in an efficient
manner; or

(iv) a breach by the Contractor of this deed.
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NC Provisional Amounts has the meaning given in clause 18.10(a).
New COVID-19 Directive mcans

New Release means, in respect of any Software, software produced primarily to extend,
alter or improve that Software by providing additional functionality or performance
enhancement (whether or not Defects in the Software are also corrected) while still retaining
the original designated purpose of that Software.

Non-Contestable Work has the meaning given in clause 18.10.

Non-TfNSW Parcel means a parcel of land of which the Principal is not the registered
propricetor and in relation to which, or upon which, Property Works are to be undertaken.
Notice of Dispute has the meaning given in clause 1 of Schedule 38 (Dispute Resolution
Procedure).

Notifiable Incident has the meaning given under the WHS Laws.

NSW Code means the New South Wales Government's Code of Practice for Procurement
dated 18 January 2005.

NSW Guidelines means the New South Wales Government's Industrial Relations
Guidelines: Building and Construction Procurement dated July 2013 and updated September
2017 and any practice direction current at the date of this deed.

O&M Manual has the meaning given in the Appendix to the SWTC identified in Item 37 of
hedule 1 (Contract Information).

Opening Completion mecans the stage when, in respect of any Separable Portion other
than Separable Portion 2:
(a) the Project Works are complete in accordance with this deed, except for Defects:

(i) not known; or
(i) Defects which:
A.  donot prevent the Project Works from being reasonably capable of being
used for their stated purpose;
B. can be corrected without prejudicing the convenient or intended use of
the Project Works; and
C.  the Contractor has reasonable grounds for not promptly rectifying;
(b) without limiting paragraph (a):
(i) the Project Works are capable of being opened to the public for the safe,
efficient and continuous passage of vehicles; and
(ii) the Project Works are complete in accordance with:
A.  the Design Documentation;
B. all Approvals and applicable Laws; and
C. all relevant Australian standards and other applicable codes in relation to
the Project Works and Temporary Works;

() the Contractor has:
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Panama Disease Management Plan means the Project Plan referred to as the
Panama Disease Management Plan in the Appendix to the SWTC identified in Item 37 of
Schedule 1 (Contract Information).

Parcel means a parcel of land and property of which the Principal is not the registered
proprietor and in relation to which, or on which, Property Works are to be undertaken.
Parent Company Guarantor means the person or persons specified in Item 7 of
Schedule 1 (Contract Information).
.

Payment Constraints has the meaning provided in the relevant section of the D&C
Payment Schedule.

PDCS means the project document control system, being the electronic platform specified in
Item 20 of Schedule 1 (Contract Information)

Personal Information has the meaning given to that term in the Privacy Acts.
Planning Approval means:

(a) the Approvals specified in Item 8 of Schedule 1 (Contract Information);

(b) all conditions to the Approvals referred to in paragraph (a) above and includes all
documents incorporated by reference, as those Approvals and conditions may be
modified from time to time; and

(c) any other consent, concurrence or approval, or determination of satisfaction with
any matter, which is made, given or issued under the Approvals and conditions
referred to in paragraph (a) and (b) above from time to time and all conditions to
any of them, and includes all documents incorporated by reference, as that consent,
concurrence or approval may be modified from time to time.

Pollution includes any solid, liquid, gas, odour, heat, sound, vibration, radiation or substance

which makes or may make the Environment:

(a) unsafe or unfit for habitation or occupation by persons or animals;

(b) degraded in its capacity to support plant life;

(©) contaminated; or

(d) otherwise environmentally degraded.

PPS Law means:

(a) the PPSA and any regulation made at any time under the PPSA, including the PPS
Regulations; and

(b) any amendment made at any time to any other legislation as a consequence of a law

or regulation referred to in paragraph (a) above.
PPS Register has the meaning given to the term "Register” in the PPS Law.
PPS Regulations means the Personal Property Securities Regulations 2010 (Cth).
PPSA means the Personal Property Securities Act 2009 (Cth).

Pre-Agreed Variation means any of the Variations listed in section 2 of Schedule 43
(D&C Deed Amendments due to Pre-Agreed Variations).
Principal means Transport for New South Wales or Transport for NSW.

Principal Contractor has the meaning given to the term "principal contractor” in the
WHS Laws.
Principal’'s Assistant Representative has the meaning in clause 2.1(b).

Principal’'s Flood Data means raw factual data:

(a) only within the categories confirmed in Schedule 46 (Principal's Flood Data and
Principal's Noise Data) to be raw factual data; and
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(b) which is contained in Information Documents that are specified in Schedule 46
(Principal's Flood Data and Principal's Noise Data) as Principal's Flood Data.

Principal's Geotechnical Data means raw factual data:

(a) only within the categories confirmed in Schedule 42 (Principal's Geotechnical Data,
Principal's Contamination Data and Principal's Utilities Data) to be raw factual
data; and

(b) which is contained in Information Documents that are specified in Schedule 42

(Principal's Geotechnical Data, Principal's Contamination Data and Principal's
Utilities Data) as geotechnical reports for the purposes of this definition.
Principal's Insurance Co-ordinator means the officer of the Principal so designated
or, if that role ceases to exist, the officer of the Principal who is responsible for the functions of
that officer, and for the purposes of this deed, that officer may be communicated with in writing
as follows:
TENSW Insurance Co-ordinator Transport for New South Wales
20-44 Ennis Road
MILSONS POINT NSW 2061.
Principal’'s Insurer means the Principal's external insurer from time to time, whose
contact details at the date of this deed are set out in Item 11 of Schedule 1 (Contract
Information).
Principal’'s Noise Data means raw factual data:

(a) only within the categories confirmed in Schedule 46 (Principal's Flood Data and
Principal's Noise Data) to be raw factual data; and
(b) which is contained in Information Documents that are specified in Schedule 46

(Principal's Flood Data and Principal's Noise Data) as Principal's Noise Data.
Principal's Representative means:
(a) the person appointed by the Principal under clause 2.1(a)(i); or
(b) any other person appointed from time to time by the Principal under clause 2.1(a)().
Principal's Representative's Statement mecans any one of the following
statements by the Principal's Representative:

(a) pursuant to clause 5.3(b), the reasonable net extra Direct Costs incurred by the
Contractor arising directly as a result of a court or tribunal order referred to in
clause 5.3(a)(iv);

(c) pursuant to clause 10.4(c), the reasonable net extra Direct Costs incurred by the
Contractor in complying with clauses 10.4(b)(1)B and 10.4(b)(11);

(d) pursuant to clause 10.6(e), the reasonable net extra Direct Costs incurred by the
Contractor as a result of a Site Condition,;

(e) pursuant to clause 10.6(g), whether a condition referred to in a Site Condition
Notice constitutes or involves a Site Condition;

§9) pursuant to clause 13A.5(b):

(i) whether the Landscaping Maintenance has been completed; or

(i) if the Landscaping Maintenance has not been completed, the services to be
completed before the Landscaping Maintenance can be considered to be

completed.

(g) pursuant to clause 15.4(¢), a valuation pursuant to clause 15.4(e);

(h) pursuant to clause 15.8(b)(iii), the amount of the decreased or increased costs of
carrying out the Contractor's Activities;

(6] pursuant to clause 16.4, the amount which represents the cost of correcting the
Defect;

Q)] pursuant to clause 16.5, the amount which represents the reasonable cost of
correcting the Defect as accepted by the Principal under clause 16.1A;

&) . pursuant to clause 17.5(d), the reasonable period for the extension to the Date for

Opening Completion and/or Completion;
)] assessment of delay costs under clause 17.6(a);
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(m) pursuant to clause 17.7(c), the reduction in an extension of time in relation to
compression of the Contractor's Activities;

(n) pursuant to clause 17.7(d), the reasonable net extra Direct Costs incurred by the
Contractor and directly attributable to compressing the performance of the
Contractor's Activities as required by the Principal's Representative's direction
under clause 17.7(a);

(0) pursuant to clause 17.8(b)(ii)A.1), the reasonable net extra Direct Costs incurred by
the Contractor as a result of the suspension;

(p) pursuant to clauses 18.2(d) and 18.2(g), the Progress Payment due to the
Contractor;

.|

(r) pursuant to clause 19.6(c)(i), the reasonable net extra Direct Costs incurred in
complying with a Principal's Representative's Statement;

(s) pursuant to clause 21.9, the amounts stated in respect of clauses 21.9(a) to 21.9(f);
and

® pursuant to the definition of "Direct Costs" in clause 23.2, the reasonable rates in

paragraph (a) and the reasonable rates and conditions in paragraph (d).
Principal's Surveillance Officer has the meaning in clause 2.1(c).

Privacy Acts mcans:

(a) the Privacy and Personal Information Protection Act 1998 (NSW); and
(b) the Health Records and Information Privacy Act 2002 (NSW).
Progress Payment has the meaning in clause 18.2(d)(ii).

Project means the Coffs Harbour Bypass project, a motorway-grade road project involving a
highway from south of Englands Road to Korora Hill that bypasses Coffs Harbour, as further
detailed in the SWTC.

Project Contract Sum means the sum of the following components:

(a) the Design Contract Sum; and

(b) the Construction Contract Sum.

Project Control Group mecans the group referred to in clause 4 of Schedule 40
(Workshops and Meetings).

Project Design Group means the group referred to in clause 6 of Schedule 40
(Workshops and Meetings).

Project Director means the person appointed to that position under clause 2.2(b) as at the
date of this deed or any person appointed as a replacement under clause 2.2(b).

Project Plan means any plan of the kind referred to in clause 3.3(a) as that plan may be
updated, amended and further developed under clause 3.3.

Project Works mecans the physical works which the Contractor must design, construct,

complete and hand over under this deed including the Works, Service Works, Property Works
and Local Area Works, but excluding Temporary Works, Landscaping Maintenance h

Proof Engineer means the person or persons specified in Item 9 of Schedule 1 (Contract
Information) or such other person or persons as may be engaged from time to time by the
Contractor to perform the role of Proof Engineer, as approved by the Principal.

Property Works means:

(a) those works described or specified in the sections of the SWTC identified in Item
37 of Schedule 1 (Contract Information); and
) all other works necessary to ensure that:

(1) the amenity of;
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(i)  access to and egress from; or

(ii1)  the functionality of,

any property (including any structure thereon) including such property located outside

of the Site, the Local Areas and the Temporary Works Areas which is affected by the

Contractor's Activities, is maintained to at least the standard that it was in immediately

prior to the date of this deed including:

(iv)  fencing work to separate the property located outside the Site from the property
located within the Site, the Local Areas and the Temporary Works Areas;

(v)  construction of access;

(vi)  construction of drainage; and

(vil) reinstatement and landscaping.
Provisional Sum Work means that part of the Project Works and Temporary Works
specified as Provisional Sum Work in the sections of the SWTC identified in Item 37 of
Schedule 1 (Contract Information), and for which payment:
(a) for design will be made under Schedule 2 (D&C Payment Schedule); and
(b) for construction will be made under Schedule 2 (D&C Payment Schedule).
Publicly Notified means information which is publicly available or accessible due to the
notification or lodgement of such information by the Contractor (or any entity that comprises

the Contractor) or any Parent Company Guarantor to an Authority or to the public by the
following means:

(a) pursuant to the listing rules of a recognised stock exchange;

(b) pursuant to any applicable Law, including Law relating to corporations, security of
payment or industrial relations; or

(c) via the public website of a Listed Entity.

Qualifying Change in Law mecans:

(a) a change in an existing Law, the introduction of a new Law _

compliance with which:
(c) has a direct effect on the Contractor carrying out the Contractor's Activities; and

(d) directly results in an increase or decrease in the Contractor's costs of carrying out
the Contractor's Activities or a delay to the Contractor achieving Opening
Completion by the Date for Opening Completion or Completion by the Date for
Completion in accordance with clause 17.5(a),

but excludes:

(e) a COVID-19 Directive or New COVID-19 Directive;

® any Approvals

5

(g) common law (and reference in this definition to Law excludes common law); and

(h) a change in Law which, as a_:

(i) was published or of which public notice had been given (even as a possible
change in an existing Law); or

(i) a party experienced and competent in the delivery of works and services
similar to the Project Works and Temporary Works would have reasonably
foreseen or anticipated,
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in substantially the same form as the change in an existing Law or new Law
eventuating after :
Quality Management Plan means the Project Plan referred to as the Quality
Management Plan in the Appendix to the SWTC identified in Item 37 of Schedule 1 (Contract
Information).
Quality Management System means a corporate system that details the organisational
structure, policies, procedures, practices, recourses and responsibilities for quality management.
Quality Manager means the person appointed to that position under clause 2.2(b) as at the
date of this deed and any person appointed as a replacement under clause 2.2(b).
Quality Plan means the Project Plan referred to as the Quality Plan in the Appendix to the
SWTC identified in Item 37 of Schedule 1 (Contract Information).
RCTI has the meaning in clause 18.7(f).
Recipient has the meaning in clause 18.7(c)(i).
Records include both electronic and physical versions of records, accounts, ledgers, payroll,
correspondence, tenders, minutes of meetings, notes, reports, instructions, plans, drawings,
invoices, dockets, receipts, vouchers and computer programs.
Reference Design means the reference design for the Project Works and which is
contained in the Information Documents.

Replacement Road Occupancy has the meaning given in clause 5.15(e).
Reportable Information means information or documents which are not Publicly
Notified but the provision of which by the Contractor to the Principal pursuant to this deed does
not trigger any reportable event pursuant to any applicable Law or the listing rules of any
recognised stock exchange.

Reserved Act means an act or omission by the Principal, the Principal's Representative or
another agent, contractor or consultant engaged by the Principal (but excluding the Independent
Certifier, the ER and the AA):

(a) listed in paragraph (f), (h), (i) or (j) of the definition of Excusable Cause of Delay;
or
(b) authorised or permitted under this deed, other than:

(i) a direction by the Principal under clause 5.3(a)(v), provided the relevant legal
challenge is not initiated or upheld due to, or the direction is not attributable to,
the Contractor's non-compliance with its obligations under this deed or other
wrongful, negligent or unlawful act or omission;

(ii) a direction by the Principal's Representative under clause 5.16, provided the
direction is not attributable to the Contractor's non-compliance with its
obligations under this deed or other wrongful, negligent or unlawful act or
omission;

(iii) tests directed by the Principal's Representative under clause 11.6(a)(ii) and not
otherwise required by this deed, unless the test detects a Defect or is upon a
Defect;

(iv) a direction by the Principal's Representative under clause 17.8(a), provided the
direction is not attributable to the Contractor's non-compliance with its
obligations under this deed or other wrongful, negligent or unlawful act or
omission; or

(v) arequirement by the Principal for the Contractor:

A. in accordance with clause 17.11(a)(i), to permit the Principal to use (other
than use as contemplated by this deed); or

B. inaccordance with clause 17.11(a)(ii), to permit the opening for the use
of the public of,

any parts of:
C.  the Works (irrespective of whether Opening Completion and/or
Completion has been achieved); or
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D. any Local Area before the relevant part of the Local Area Works has been
completed, :
provided the requirement by the Principal is not attributable to the Contractor's
non-compliance with its obligations under this deed or other wrongful,
negligent or unlawful act or omission.
Response means the response provided by the Independent Certifier to a Design Package in
accordance with clause 3.6.3 of SWTC Appendix C.2 (Contractor Documentation Schedule).
Restructure Event means where there is one or more asset transfer or corporate
restructure that:

(a) results in any Parent Company Guarantor or the Contractor (or any entity that
comprises the Contractor) having a materially diminished financial capacity; and
(b) adversely affects the ability of any Parent Company Guarantor or the Contractor (or

any entity that comprises the Contractor) to meet its obligations under the relevant
guarantee or this deed.
Reviewer has the meaning given in the Contractor Documentation Schedule.
Road Occupancy has the meaning given to that term in the Appendix to the SWTC
identified in Item 38 of Schedule 1 (Contract Information).
Road Occupancy Licence means a road occupancy licence issued by the Principal's
Representative.
Road Transport Legislation has the meaning given to it by the definition in section 6
of the Road Transport Act 2013 (NSW) and includes the regulations and statutory rules made
under that Act (such as the Road Rules 2014).
ROL Application means a written application to the Principal's Representative by the
Contractor for a Road Occupancy Licence required for the Contractor's Activities, whether or
not the relevant Road Occupancy Licence is covered by the Baseline ROL Schedule.
ROL Application Requirements means the requirements for a ROL Application set
by the Principal's Representative from time to time and otherwise as set out in the Appendix to
the SWTC identified in Item 37 of Schedule 1 (Contract Information).
ROL Change Register has the meaning given in clause 5.15(d)(v).

Scope of Works and Technical Criteria or SWTC means the Exhibit referred to
in Item 38 of Schedule 1 (Contract Information).

Security Interest means any 'security interest' as defined in the PPS Law.

Separable Portion means a part of the Project Works described in Item 12 of Schedule 1
(Contract Information) or as determined under clause 2.10(b).

Service means any service or item of infrastructure, including water, electricity, gas, ethane,

fuel, telephone, existing drainage, sewerage, railway, stormwater, industrial waste disposal,
street lighting, CCTV and electronic communications service.

Service Works means the construction, modification, protection, support or relocation of
Services all of which are to be designed and constructed by the Contractor and handed over to
the Principal, an Authority or any other person in accordance with this deed

Site means the areas described as such in the Site Access Schedule.
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Subsidiary Contract Program means a program for all activities of the kind referred

to in clause 17.1(a), which complies with clauses 17.1(b), 17.1(c) and 17.1(d), as updated under

clause 17.1(e).

Substantial Detailed Design Stage is the design stage described in section 3 of the

Contractor Documentation Schedule.

Sunset Date means the date listed in Ttem 13 of Schedule 1 (Contract Information).

Supplier has the meaning in clause 18.7(c).

SWTC means the Scope of Works and Technical Criteria.

Taxes means income, stamp, indirect or other taxes, levies, imposts, deductions, charges,

duties, compulsory loans and withholdings (including financial institutions duty, debits tax or

other taxes whether incurred by, payable by return or passed on to another person) together

with interest thereon or penalties, if any, and charges, fees or other amounts made on, or in

respect thereof.

Temporary Works means any temporary physical structure, appliance or thing used or

works done in the carrying out of the Contractor's Activities but which does not form part of the

Project Works.

Temporary Works Areas means the areas described as such in the Site Access

Schedule. :

Tender means the response provided by a Tenderer to undertake the Contractor's Activities.

Tenderer means an entity which submits a tender for the Contractor's Activities.

Termination Notice Period has the meaning given in clause 21.7(a).

Third Party means a party to a Third Party Agreement other than the Principal.

Third Party Agreement mecans:

(a) any agreement referred to in the Exhibit referred to in Item 38 of Schedule 1
(Contract Information) entered into or to be entered into by the Principal with the
party referred to in that Exhibit; and

(b) any agreement between the Principal and an Authority arising out of, in connection

withl or for the iuioses of enablini, the Contractor's Activities.

Third Party Interests means:

(a) any Easements; and

(b) any statutory rights of utility providers or Authorities in relation to any utility
infrastructure installed as contemplated under or in accordance with statute or
similar rights for the purposes of providing water, gas, fuel, electricity, sewerage,
telephone, drainage, stormwater, and communications services to other persons.

Third Party Rights has the meaning in clause 12.4(h).

Traffic Management and Safety Plan means the Project Plan referred to as the
Traffic Management and Safety Plan in the Appendix to the SWTC identified in Item 37 of
Schedule 1 (Contract Information).

Transport for NSW or TFINSW means Transport for NSW (ABN 18 804 239 602).
Tunnel System Works means the Works described as "tunnel systems" in the Appendix
to the SWTC identified in Item 37 of Schedule 1 (Contract Information).

Unearned Balance of the Construction Sum means the original Construction
Contract Sum as set out in Item 2 of Schedule 1 (Contract Information) less the aggregate of:
(a) all amounts paid on account of the Construction Contract Sum; and

(b) the amounts payable under clauses 21.9(a) to 21.9(f).
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Update means software which has been produced primarily to overcome defects in, or to
improve the operation of, Software.

Utilities Design Model means |

Valid ROL Application means a ROL Application that:

(a) complies with the ROL Application Requirements in all respects; and

(b) is for a Road Occupancy Licence within the Baseline ROL Schedule.

Variation means any change to the Landscaping Maintenance, the Project Works or the
Temporary Works, and includes additions, increases, decreases, omissions, deletions,
demolition or removal to or from any of the Landscaping Maintenance, the Project Works or
the Temporary Works.

Variation Order means a notice in writing issued under and in accordance with clause
15.2(a) from the Principal's Representative directing the Contractor to implement a Variation as
specified in the notice.

Variation Proposal Request means a notice in writing issued under and in accordance
with clause 15.1(a) from the Principal's Representative notifying the Contractor of a proposed
Variation.

Waste Classification Guidelines mean the waste classification guidelines published
by the Environment Protection Authority and the State of NSW dated November 2014, as
amended, reproduced or updated from time to time.

WHS Accreditation Scheme has the meaning given in the BCIIP Act.

WHS Interface Deed means a deed substantially in the form of Schedule 56 (Interface
Deed —~ WHS and Principal Contractor Interfaces) which is to be entered into between the
Principal, the Contractor PC and an Other Contractor nominated by the Principal.

WHS Management Plan mecans the Project Plan referred to as the Work Health and
Safety Management Plan in the Appendix to the SWTC identified in Item 37 of Schedule 1
(Contract Information).

WHS Laws means the:

(a) Work Health and Safety Act 2011 (NSW) and the Work Health and Safety
Regulations 2017 (NSW); and

(b) Work Health and Safety Act 2011 (Cth) and Work Health and Safety Regulations
2011 (Cth).

Wilful Default means:
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Wilful Misconduct means

Witness Point means a point in a work process for which the Contractor must give prior
notice to the Principal's Representative to allow the Principal's Representative to attend and
witness the point in the work process should it choose to do so.

Workplace Relations Management Plan is the Workplace Relations Management
Plan contemplated by the NSW Guidelines and is the Project Plan referred to as the Workplace
Relations Management Plan in the section and the Appendix of the SWTC identified in Item 37
of Schedule 1 (Contract Information).

Works means the physical works, Services, materials and equipment within the Site which
the Contractor must design, construct, complete and hand over to the Principal in accordance
with this deed but excluding:

(a) the Local Area Works;
(b) the Property Works; and
(c) the Service Works.
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EXECUTED AND DELIVERED as a deed on l?’ JUN E 2022

Executed for and on behalf of Transport for NSW (ABN 18 804 239 602) by its duly authorised

delegate in the presence of:

Print name

Print néme .
(BLOCK LETTERS)

(BLOCK LETTERS)

Signed Sealed and Delivered for Ferrovial
Construction (Australia) Pty Ltd (ABN 98 150
820 116) by its attorney under power of attorne

power of attorney

Print Name

Print Name
(BLOCK LETTERS) (BLOCK LETTERS)
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Signed Sealed and Delivered for Gamuda
Berhad (ARBN 632 738 768) a company
incorporated in Malaysia on 6 October 1976
under the Companies Act 1965, and bearing
Company Registration number 197601003632
(29579-T) by its attorney under Deed of
yrisation date June 2022 in th

has not received any notice of the revocation of the
power of attorney

rint Name Print Name

(BLOCK LETTERS) (BLOCK LETTERS)

power of attorney

(BLOCK LETTERS) (BLOCK LETTERS)
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