- 31 -


ROADS AND MARITIME SERVICES 
??????????? CITY COUNCIL 
AGREEMENT

for the

INSTALLATION AND MAINTENANCE OF TRAFFIC MANAGEMENT EQUIPMENT ON TO MULTI-FUNCTION POLES

IN
RMS Western Zone

CONTENTS

11.
DEFINITIONS AND INTERPRETATION

2.
BROAD objectives
3
3.
TERM
3
4.
INSTALLATION OF EQUIPMENT ON MFPs
4
5.
Materials, Workmanship and Standards
7
6.
Maintenance
9
7.
warranties and ACKNOWLEDGMENTS
10
8.
EQUIPMENT AND SPARE PARTS INVENTORY
11
9.
RTA REPRESENTATIVE
13
10.
Council REpresentative
13
11.
indemnity
13
12.
insurance
14
13.
TERMINATION
14
14.
PRESERVATION OF PREVIOUS RIGHTS
15
15.
CONFIDENTIALITY
15
16.
INTELLECTUAL PROPERTY RIGHTS
15
17.
DISPUTE RESOLUTION
16
18.
RELATIONSHIP OF PARTIES
16
19.
NOTICES
17
20.
co-operation
17
21.
subcontracting
17
22.
GOVERNING LAW
18
23.
SEVERANCE
18
24.
GENERAL
18
25.
GST
19
SCHEDULE 1 Spare Parts Inventory
21
SCHEDULE 2 The Specification
23
SCHEDULE 3 MFP and Pit Reference Designs
24
SCHEDULE 4 Notices
25
SCHEDULE 5  Insurances
26
SCHEDULE 6  Maintenance
35


THIS AGREEMENT is made on                                    
PARTIES

???????????? CITY COUNCIL of  ????????????? NSW ####. ("Council")

AND

ROADS AND MARITIME SERVICES of 22 ENNIS ROAD, MILSONS POINT, NSW 2061 ("RMS") 
RECITALS
A. The Council provides public infrastructure and services such as MFPs in its local government area.

B. The Council wishes to have installed and maintained MFPs at various locations in the Council’s area.

C. Under section 52A of the Transport Administration Act 1988 and section 87 of the Roads Act 1993, RMS is responsible for promoting traffic safety and efficiency throughout NSW by, among other things, providing and installing (or by arranging to have installed) traffic management equipment at various locations.

D. The Council may wish to install or have installed certain traffic management equipment on the MFPs which it will provide and which will accommodate the installation of such equipment.

E. This document sets out the agreement between the parties in relation to the installation, operation and maintenance of the traffic management equipment on the MFPs. 

OPERATIVE PROVISIONS

1. DEFINITIONS AND INTERPRETATION

1.1 The following words have these meanings in this agreement unless the context otherwise requires:

"Claim" means any claim by any third person for loss or damage to any property, injury to or death of any person or economic loss arising out of or relating to the installation or maintenance of the Equipment or any delay or other failure in the installation or maintenance of the Equipment.

"Defects Liability Period" means the period set out in clause 4.7.

"Dispute" means a dispute arising out of or relating to this agreement, including without limitation, a dispute about the breach, termination, validity, or subject matter of this agreement, or a claim in equity or in tort relating to the performance or non-performance of this agreement.

"Effective Date" means the date when the Agreement is executed.

"Equipment" means all traffic management and other equipment that is installed on an MFP belonging to RMS or which will belong to RMS in accordance with clause 8.1  including:

•
traffic signal lanterns and associated target boards, 

•
pedestrian pushbuttons and associated electronic drivers, 

•
any signs that restrict, direct or advise traffic or parking associated with the traffic signal control site, 

•
signals, CCTV and the control box, and 

•
all associated cabling, ducting and pits connecting any of the above pieces of equipment.

"installation" includes all work and services in respect of the supply, attachment, installation and/or removal and replacement of Equipment onto a MFP, as the case may require.

Intellectual Property Rights means all intellectual property rights, including without limitation:

(a)
patents, copyright, rights in circuit layouts, registered designs, trade marks and the right to have confidential information kept confidential; and

(b)
any application or right to apply for registration of any of those rights.

"maintenance" means ongoing operation and all maintenance including emergency fault, general fault and preventative maintenance services.

"MFP" means a multi-function pole of a type approved by RMS and designed to carry street lighting, communication antennae, banners, traffic signs and/or traffic management equipment.  

"RMS's Representative" means RMS's General Manager, Network Optimization or his delegate.

"RMS Technical Supervisor" means the person nominated under clause 4.3.2 to supervise the installation and maintenance of Equipment on behalf of RMS.

"Spare Parts Inventory" means the replacement components and parts as set out in Part I of Schedule 1 and, the special tools and adaptor assemblies as set out in Part II of Schedule 1, as amended from time to time.

"Specification" means the specification set out in Schedule 2.

"Term" means the period of this agreement as referred to in clause 3.1.

1.2 In this agreement unless the contrary intention appears: 

1.2.1 a reference to this document means this agreement and includes any variation or replacement of it; 

1.2.2 a reference to a statute or other law includes regulations and other instruments under it and consolidations, amendments, re-enactments or replacements or any of them; 

1.2.3 singular includes the plural number and vice versa; 

1.2.4 a reference to any one gender includes each other gender (as the case may require);  

1.2.5 the word “person” includes a firm, corporation, body corporate, unincorporated association or any governmental authority; 

1.2.6 a reference to a person includes a reference to the person’s executors, administrators, legal personal representatives, successors and permitted assigns; 

1.2.7 an agreement on the part of, or in favour of, two or more persons binds or is for the benefit of them or any one or more of them jointly and severally; 

1.2.8 a reference to a party means a person who is named as a party to, and is bound to observe the provisions of, this document; 

1.2.9 “includes” means includes without limitation; and

1.2.10 where a word or phrase is given a defined meaning in this document, any other part of speech or grammatical form in respect of such word or phrase has a corresponding meaning.

1.3 All headings in this document have been inserted for the purpose of ease of reference only.  They do not affect the meaning or interpretation of it. 

1.4 Any schedule attached to this document forms part of it.

2. BROAD objectives

2.1 Each party agrees:

2.1.1 to negotiate in good faith to agree upon any appropriate protocols for the installation and maintenance of Equipment on the MFPs;

2.1.2 to give due consideration to the needs of the other party provided that at all times each party must be striving towards the mutually agreed goal of obtaining the best possible result for the community;

2.1.3 to co-operate in the efficient utilisation of MFPs by the installing and maintaining of Equipment on them on the terms of this agreement.

3. TERM

3.1 This agreement will commence on the Effective Date and will continue until:

3.1.1 it is terminated for default in accordance with clause 13; or

3.1.2 it is terminated by either party giving 90 days prior written notice of the termination to the other party.

4. INSTALLATION OF EQUIPMENT ON MFPs
4.1 RMS's prior approval required
The Council must not install or allow to be installed any Equipment on to a MFP without the prior written approval of RMS (which approval may only be given by RMS's Representative as described in clause 9).  RMS agrees to consider applications made by the Council for approval under this clause provided always that: 
4.1.1 RMS reserves the right (in its sole discretion) at all times to refuse approval for the installation of any Equipment on to a MFP.  RMS will provide in writing its reasons for any such refusal;

4.1.2 where RMS approves the installation of Equipment it will do so on the basis of:

(a) the quantity and configuration of that Equipment that is recommended by the Council for that MFP; and

(b) the installation must comply with all RMS requirements relating to traffic management installations;

4.1.3 it is a condition of all approvals that: 

(a) the installation of the Equipment will at no time be at the cost of RMS;

(b) all Equipment installed on MFPs must be to RMS’s current standards and in good condition at the time of installation. This condition may require replacement of existing Equipment such as traffic signal lanterns and post mounted detectors;

(c) ownership of the Equipment installed on or associated with MFPs will remain with RMS;

(d) cable duct and pit arrangements associated with the MFP installations must be approved by RMS and joint use pits will not be permitted for RMS cables and Equipment;

(e) no banners may be placed on MFP's on which traffic signal, CCTV or directional signposting Equipment is installed; and

4.1.4 nothing in this agreement will in any way limit or derogate from RMS's statutory powers or functions.

4.2 Application for approval
The Council agrees that before it installs (or allows to be installed) any MFP which is proposed to accommodate any of the Equipment and prior to installing (or having installed) the Equipment on to any MFP, it must:

4.2.1 apply in writing to RMS's Representative for approval and each application must include such details as reasonably required by RMS including details in relation to:

(a) the provision of Equipment;

(b) the proposed method of installation of the Equipment by a contractor;

(c) the proposed method of supervision of the installation by RMS;

(d) an acknowledgment by the Council that it will agree to the payment of reasonable fees to RMS for civil and electrical plan checking, adaptive engineering and Network Operations or any other services; and 

(e) confirmation that there are no fees, levies, rentals, or other charges payable by RMS for any MFP on which the Equipment is installed, or may be installed in the future;

4.2.2 have traffic signal design plans prepared, in consultation with RMS’s General Manager, Road Network Operations or his delegate, to accurately reflect the proposal set out in its application;

4.2.3 submit the design plans referred to in clause 4.2.2 to a person nominated by RMS's Representative for approval;

4.2.4 not make any changes to the installation work which involves a departure from any application which has been approved by RMS without RMS's prior written consent; and

4.2.5 submit details of insurance cover required under this agreement.

4.3 Review of application
RMS's Representative agrees to review the application submitted by the Council under clause 4.2 and at any time may reject any matters set out in the application or accept the application and will advise the Council in writing of its decision.  Where the application is approved RMS will nominate:

4.3.1 a list of acceptable installation organisations, being RMS’s Journey Management Division and prequalified traffic signal installation contractors; and

4.3.2 a RMS officer who will supervise the technical aspects of the installation (the "RMS Technical Supervisor").

Unless and until the application is approved (including the approval and acceptance of the relevant traffic signal design layout drawing) no existing RMS traffic management asset may be modified, moved or removed.

4.4 Installation contract
Where RMS approves the installation of any MFP or the installation of Equipment on to MFPs the Council must:

4.4.1 enter into an installation contract with RMS directly or a contractor chosen from the list of RMS’s prequalified traffic signal contractors (or ensure that the Council’s own contractor does so);
4.4.2 ensure the contract contains provisions so that RMS's Technical Supervisor has sufficient powers to adequately perform the supervisory functions as required by RMS and as advised to the Council including the power to direct the contractor to rectify any non-conformance in relation to the specifications and to manage all technical specification "Hold Points";

4.4.3 advise the contractor of the identity of RMS's Technical Supervisor;

4.4.4 advise RMS's Technical Supervisor of the identity of the contractor and the project manager and/or superintendent under the contract;

4.4.5 ensure that the project manager and/or superintendent liaise closely with RMS's Technical Supervisor during the installation of the Equipment including provision of schedules of work and all program updates;

4.4.6 reimburse RMS, the reasonable costs of RMS's Representative and RMS's Technical Supervisor incurred in performing his functions under this agreement and supervising the installation of the Equipment within 21 days of receiving a GST tax invoice from RMS;

4.4.7 ensure that the installation is carried out in accordance with the terms of RMS's approval.

4.5 Practical completion
RMS's Technical Supervisor will issue a certificate of practical completion to the Council for each installation of Equipment approval, only after he has determined that all the Equipment installed at a site has been completed in accordance with the Specification and the terms of this agreement.

4.6 Defects Liability Period
The Council agrees to a Defects Liability Period of 12 months from the date of issue of each certificate of practical completion for each installation of the Equipment on the following terms:

4.6.1 RMS's Representative may at any time before or during the Defects Liability Period issue a direction to the Council to rectify within a specified time any omissions or defects in the Equipment appearing under normal use and which are due to any cause including design, workmanship or materials (fair wear and tear excepted).  If the rectification work is not carried out within the time specified, RMS may have the rectification work carried out at the Council's expense, and the costs of the rectification work incurred by RMS is a debt due from the Council to RMS.

4.6.2 the Defects Liability Period will be extended by any period of time taken by the Council to comply with its obligations under this clause.

4.6.3 upon expiry of the Defects Liability Period RMS accepts responsibility for the maintenance of the relevant Equipment in accordance with the terms of this agreement.

4.7 Urgent Repairs
If at any time during the Defects Liability Period RMS's Technical Supervisor determines that any remedial or other like work is urgently necessary to prevent loss of or damage to the Equipment or to any property or to prevent personal injury to any person, the Council must carry out RMS's Technical Supervisor’s instructions as soon as practicable, and, unless RMS's Technical Supervisor determines otherwise, at the Council’s own cost.  If the urgent repair work is not carried out within the time specified, RMS may have the urgent work carried out at the Council's expense, and the costs of the urgent work incurred by RMS is a debt due from the Council to RMS.

5. Materials, Workmanship and Standards

5.1 Provision of Work, Labour and Materials
5.1.1 The Council must supply at its own cost and expense everything necessary for the proper completion of the installation of the Equipment and the proper performance of the Council's obligations under this agreement.

5.1.2 The Council must at its own cost provide adequate storage and protection for all materials and elements of the installation of the Equipment so as to preserve their quality and fitness for use as the Equipment.

5.2 How Installation must be Carried Out
5.2.1 The Council must perform the installation safely to protect persons, property and the environment and must avoid damage to all public utility and other services during the installation and must have made good at its own cost all damage caused by it or those for whom it is responsible. In the event of the Council's failure to do so, RMS may have the remedial work carried out and the cost incurred will be a debt due from the Council to RMS.

5.2.2 Council must comply with all traffic management requirements and lane closure conditions required by the Transport Management Centre at Transport for NSW. The “black out” time of any traffic signal reconstructions must be minimised.

5.3 Compliance with Statutory Requirements
5.3.1 The Council must comply with all relevant statutory requirements, including statutory requirements imposed on RMS by any authority, affecting or applicable to the installation of the Equipment or the performance of Council's other obligations under this agreement.

5.3.2 The Council must give all notices necessary to comply with statutory requirements and must pay and bear all fees payable in connection therewith.

5.3.3 The Council must, on the written request by RMS's Representative or RMS's Technical Supervisor, provide to RMS's Representative or Technical Supervisor (as the case may be) any documents in its possession issued by or evidencing the approval of any authority in respect of the installation of the Equipment.

5.3.4 The occupational health and safety requirements contained in the Specification:

(a) may be in addition to, but are not in substitution for, any other requirement of any legislation or regulations or any condition in this agreement; and

(b) must not be taken to limit the powers of RMS's Representative or RMS's Technical Supervisor or the liabilities and responsibilities of the Council under this agreement.

5.4 Duty of Care
The Council owes a duty of care to RMS that it will perform its obligations:

5.4.1 in a proper, thorough and skilful manner using its best endeavours, professional judgement and expertise; and

5.4.2 regularly, diligently, expeditiously, within time constraints and without avoidable delay using sound, efficient, economical, commercial, and safe practices and methods.

5.5 Performance of Council's Obligations
5.5.1 Without limiting any warranties given by or obligations of the Council under this agreement the Council must:

(a) comply with RMS's Representative or RMS's Technical Supervisor directions relating to the performance of the installation including:

(i) act immediately upon a direction from RMS's Representative or RMS's Technical Supervisor;
(ii) notify RMS's Representative or RMS's Technical Supervisor (as the case may be) in writing within 5 days after the date of the direction of the steps that have been or will be taken by the Council to comply with the direction; and
(iii) comply with the direction as soon as practicable;
(b) attend and participate as required by RMS's Representative or RMS's Technical Supervisor in meetings; and

(c) provide information as required by RMS's Representative or RMS's Technical Supervisor in relation to the performance of the Council's obligations under this agreement.

6. Maintenance

6.1 Only qualified personnel approved by RMS may carry out any maintenance work on the Equipment installed or to be installed on the MFPs.

6.2 The Council must:

6.2.1 allow at all times RMS unrestricted access to the MFPs and their associated equipment for the purpose of installation, operation, maintenance, testing, investigation, examination, measurement, inspection or any other purposes in connection with traffic management or the Equipment; and

6.2.2 promptly provide RMS with information, in the Council's possession or control, which RMS reasonably requires to maintain the Equipment.

6.3 The Council and RMS agree to set up a special communication channel between them, and mechanisms within their own organisations, to ensure fault and preventive maintenance works required on Equipment, street lights and other traffic management equipment attached to the MFPs are coordinated in a smooth and timely manner.  The nominated representative(s) and contact telephone numbers of each party for this purpose, and contact times are as set out in Schedule 6.

6.4 The agreed response times for various types of maintenance are as set out in Schedule 6.

6.5 Where the Council fails to arrange for qualified personnel to be available on site within the response time stated in Schedule 6 to carry out works to enable site staff of RMS to carry out fault maintenance on the Equipment RMS may at its discretion carry out all works deemed necessary, including works on street lighting and other circuits, to effect the fault maintenance or make the situation safe with temporary works.  The cost to RMS of such works and any necessary subsequent works required to restore the Equipment from the temporary works to its original state before the fault condition(s) existed will be a debt due by the Council to RMS.

6.6 In case of emergency maintenance or repair, RMS or its agent may at its discretion and without waiting for qualified personnel arranged by the Council to arrive on site to attend to the emergency work, carry out all works deemed necessary, including works on street lighting and other circuits, to effect the repair to make the site safe.  In such cases, the cost of the works completed including on street lighting and other circuits in making the site safe will be apportioned in line with individual responsibilities for the damaged items.  Notwithstanding the above, RMS will not carry out work in the case of an emergency which endangers the safety of its workers and the Council must immediately do all things to permit RMS to act in such circumstance including, for example, to disconnect any mobile phone antennae on the MFP.

6.7 Where a MFP becomes defective or is damaged by a vehicle accident or other reasons and a replacement is considered reasonably necessary by RMS, the Council must replace the MFP with another MFP that is free of defects and capable of having the Equipment installed.  Where a replacement pole is not put in place by the Council within 7 calendar days and RMS considers that there is a need to keep the Equipment operational at the location, RMS may install a temporary post or mast arm onto the footing of the damaged MFP until a replacement MFP is installed by the Council.  The costs incurred by RMS of installing and subsequently removing the temporary post or mast arm and all associated works will be a debt due by the Council to RMS.

7. warranties and ACKNOWLEDGMENTS

7.1 Warranties
The Council must ensure that:

7.1.1 its personnel and contractors perform the installation of Equipment expeditiously, conscientiously and in a proper and professional manner, and in accordance with occupational health and safety requirements and in accordance with this agreement;

7.1.2 all plant, materials, goods, workmanship and methods used by the Council or its contractors meet the requirements of this agreement including the Specification;

7.1.3 in installing or having installed the Equipment it does not infringe the Intellectual Property Rights of any person; 

7.1.4 all Equipment and Spare Parts Inventory and any other goods supplied as part of the installation or any of the Council's obligations under this agreement will be of merchantable quality, fit for purpose and free from encumbrances;

7.1.5 the MFPs, their footings and foundations and all ancillary works and electrical apparatus have been designed for compliance with, and conform to, all applicable Australian Standards and Codes including AS 2979-1998 (as amended) or Codes or Standards in relation to the installation of the Equipment.

7.1.6 the street lighting power supply and other low voltage power supplies in or on a MFP must not contain a multiple earthed neutral ("MEN") connection at the MFP;

7.1.7 the MFP must be earthed by an adequately sized earthing conductor of the street lighting power supply.  This earthing conductor must be continuous from the MFP to the street lighting control panel installed in the relevant electricity supplier’s local distribution substation.  A common earthing conductor may be used for earthing more than one such MFP and other MFPs.  In such cases, the continuity of the common earthing conductor must not be dependant upon the connection at the earthing terminals on the poles, in accordance with AS 3000;

7.1.8 where other equipment installed in, on, or in the vicinity of the MFP, is connected to the street lighting power supply or other low voltage power supplies in or on the MFP, an MEN connection must not be established in the resultant circuit; and

7.1.9 any proposed modification to the design of the MFP, the method of installation of the MFP or any equipment mounted on the MFP, or the electrical earthing agreement causing it to deviate from the scheme described above, must be agreed to by RMS before implementation. RMS will examine the proposed design change insofar as the effects, if any, the proposed change may have on Equipment installation, operation and maintenance, and safety to field personnel.

7.2 Acknowledgments
The Council acknowledges that:

7.2.1 RMS is not to be construed as having checked or that it will check, or has satisfied itself in any way or will satisfy itself, that the MFP, its installation, footing or foundation, or any ancillary work or electrical wirings associated with the MFP is in a sound and acceptable condition.  Subject to the Defects Liability Period in clause 4.6, RMS's responsibility will be limited to the physical condition of the Equipment it installed or approved for installation on to the MFP under clause 4.1;

7.2.2 it will be responsible for the MFP, its footing and foundation, all other ancillary works and attachments associated with the MFP and all provisions made in or on the MFP for the Equipment;

7.2.3 the reference designs of the MFP as at the date of this agreement are as set out in Schedule 3.

7.2.4 all MFPs must be provided complete by the Council with:

(a) all provisions for the installation of the Equipment at no cost to RMS. These provisions will include facilities such as terminal blocks, earthing terminal studs, cable securing clamps and covers, universal mounting brackets, fasteners and other accessories, for terminating the electrical cables of the Equipment and mounting of the Equipment as may be required by RMS according to the type or location type of the MFP; and

(b) a protective cover, suitably labelled with an appropriate hazard warning notice, over its hatch opening to the cable terminal blocks for traffic signals.

8. EQUIPMENT AND SPARE PARTS INVENTORY

8.1 Property, title and risk in:

8.1.1 any and all components of the Equipment (whether on, in or near the MFP) passes to RMS upon issue of the certificate of practical completion under clause 4.5; and

8.1.2 the Spare Parts Inventory passes to RMS on delivery to RMS.

8.2 The MFPs, their footings and foundations will be the property of Council (or a designated third party if Council has arranged alternative ownership or financing).   All RMS Equipment, cable ducts, cables and pits will be the property of RMS.

8.3 Subject to the Defects Liability Period obligations in clause 4.6, each party will be responsible for the operation, maintenance and repair of its own property.

8.4 The Council:

8.4.1 must supply to RMS, at no cost to RMS, all replaceable components and parts that form an integral part of the MFP for Equipment installation, for the maintenance of the Equipment installed in or on the MFP.  Initial quantities of  each item set out in Part I of Schedule 1 must be delivered to RMS prior to the commencement of the installation of Equipment in or on the MFP; and

8.4.2 at its own expense maintain the minimum level of Spare Parts Inventory during the Term and (if such parts cannot reasonably be obtained) inform RMS in writing of the shortfall, and liase in good faith with RMS to ensure the Equipment remains fully functional . 
8.5 RMS may review the stock level of the Spare Parts Inventory in its possession from time to time.  Where replenishment is required, RMS will notify the Council of such needs, and the Council will arrange for the stock to be replenished within 30 days of receiving RMS's notification.

8.6 Council  must supply to RMS, at no cost to RMS:

8.6.1 any special tools required for use on the MFP and its associated facilities and pits, prior to the commencement of the installation of Equipment in or on the MFP  The tools and quantities to be supplied must be in accordance with Part II of Schedule 1; and

8.6.2 adaptor assemblies to enable the mounting of RMS’s standard Type 2 post and Type 5 mast arm onto the footings for MFPs.  These adaptor tools must be provided to RMS prior to the commencement of the installation of the Equipment in or on the MFP.  The quantities to be supplied are stated in Part II of Schedule 1; and 

8.6.3 (in the event that adaptor assemblies change) such other the relevant assembly tools as are approved by RMS in writing.  
8.7 The lists comprising the Spare Parts Inventory will be reviewed by the parties from time to time in good faith to ensure the adequacy and reasonableness of the lists.

8.8 The Council must procure that the MFP supplier agrees to conduct technical workshops for staff of RMS at a time or times requested by RMS. The purpose of the workshop is to introduce and explain the construction of the MFPs, the provisions for, and installation of, the various types of equipment that the MFP has been designed to cater for, and the mechanical and electrical interfacing for this equipment. A full size sample MFP will be used in the technical workshop for explanation and demonstration purposes.

8.9 If the Council subcontracts to a MFP Supplier the performance of its obligations in this clause 8, then it must comply with clause 21.

9. RTA REPRESENTATIVE

9.1 RMS's Representative has authority to exercise any of RMS's powers or duties under this agreement unless and until RMS notifies the Council in writing varying the scope of, or withdrawing, RMS's Representatives authority.

9.2 The Council must comply with RMS's Representatives directions.  

9.3 For the purposes of this clause 9 the word "direction" includes any agreement, approval, authorisation, certificate, decision, demand, determination, direction, explanation, instruction, notice, notification, order, permission, rejection, request or requirement which RMS's Representative may make, give or issue pursuant to the provisions of the Contract.

9.4 Any direction which may be, or is, given to the Council or its Representative by RMS's Representative pursuant to the provisions of this agreement must, unless expressly provided otherwise, be given in writing.

10. Council REpresentative

10.1 The Council must have a competent Council's Representative acceptable to RMS available at all times during which any activities relating to the performance of Council's obligations under this agreement are taking place.

10.2 The Council must notify RMS's Representative in writing of the name of each Council's Representative and of any subsequent change in the identity of a Council's Representative.

10.3 Any direction given by RMS's Representative to a Council's Representative will be regarded as having been given to the Council.

10.4 Matters within the knowledge of a representative of the Council will be deemed to be within the knowledge of the Council.

10.5 The Council will be bound by the acts, omissions and defaults of the Council's Representative.

11. INDEMNITY
11.1 The Council indemnifies RMS from and against all actions, claims, costs, losses, expenses and damages (including the costs of defending or settling any action or claim) in respect of:

(a) loss, loss of use of, or damage to property of RMS; or

(b) personal injury (including death) or illness to any person or loss of, loss of use of, or damage to any property or claim for breach of confidence or privacy or misuse of personal information;

arising out of or by reason of anything done or omitted to be done by the Council in respect of the installation of the MFP or the Equipment.

The Council's liability to indemnify RMS is reduced proportionally to the extent that a malicious or negligent act or omission of RMS or employees or agents (other than the Council) of RMS or a breach of this Agreement by RMS has contributed to the injury, damage or loss.

12. insurance

12.1 Before commencement of the installation of the MFP, the Council must obtain, and thereafter maintain policies of insurance listed in Schedule 5, on the terms, for the risks identified, and for the periods of time set out in Schedule 5, or as otherwise agreed in writing between Council and RMS.

12.2 The Council must provide proof that the policies of insurance required under this Agreement (including subcontractors) have been effected and are current at all times during the period of insurance stated in Schedule 5.  As proof of compliance the Council must provide certificates of currency to RMS.
12.3 If the Council does not comply with clause 12.2, and RMS gives the Council written notice of that default requiring the Council to remedy its default and the Council fails to do so within the time required by RMS then RMS may, but is not obliged to, effect the relevant insurances and may:

12.3.1 recover the cost of doing so as a debt due from the Council; or

12.3.2 deduct the premiums payable for the relevant insurances from amounts payable to the Council.  

12.4 Without limiting the operation of RMS's requirements under clause 21, for consent to subcontract, if the Council subcontracts professional services which require the exercise of skill and judgement the Council must ensure that its subcontractor obtains, on terms approved by RMS, such approval not to be unreasonably withheld, and thereafter maintains professional indemnity insurance as specified in Schedule 5.

13. TERMINATION

13.1 In the event that the Council fails to fulfil or is in breach of any of its obligations under this document and does not rectify the omission or breach after receiving 30 days notice in writing from RMS to do so, then RMS is entitled to terminate the agreement recorded in this document by giving written notice to the Council, which will be effective immediately unless otherwise stated in the notice.  

13.2 On expiry or termination of this agreement for any reason, RMS will be entitled but is not obliged to make alternative arrangements for the Equipment within the next twelve month period and may recover the cost of doing so as a debt due from the Council to RMS.

14. PRESERVATION OF PREVIOUS RIGHTS

Any termination of the agreement recorded in this document, which is made in accordance with the provisions of this document, will not prejudice the rights of the parties in respect of any previous breach or non-observance of any provision of this document.

15.  CONFIDENTIALITY
15.1 Each party acknowledges and agrees that certain information which is stated in writing to be confidential may be provided to it pursuant to this document or the agreements recorded by this document. Each party further acknowledges and agrees that it does not acquire any interest in or to the confidential information that may be so provided to it and that it is only entitled to use it for the purposes permitted by this document.

15.2 This confidential information must be treated and maintained by each party as confidential at all times and each party must use its best endeavours to minimise the risk of accidental disclosure of the confidential information to persons who are not entitled to be made aware of it.

15.3 Each party is not obliged to maintain confidential information: 

15.3.1 for which it has obtained from the other party approval to disclose; 

15.3.2 which is already in the public domain, other than as a result of an unauthorised disclosure by the other; 

15.3.3 which it can prove was known to it at the time of disclosure by the other party;

15.3.4 which it is compelled by law or by order or direction of any competent authority to disclose, but only after notice is given to the other party of the compulsion to disclose the confidential information and the other party has been given a reasonable opportunity to oppose the disclosure by lawful means.

15.4 The obligation of confidence imposed on each party by this clause will continue during the life of the agreement recorded in this document and after its termination or expiration until the parties agree that the information is in the public domain or a period of 6 years, whichever is the shorter.
16. INTELLECTUAL PROPERTY RIGHTS

16.1 The Council warrants to RMS that:
(a) the MFP (as manufactured on behalf of, and as supplied by the Council) does not infringe the Intellectual Property Rights of any person; and
(b) Council will defend or settle  without recourse to RMS, all claims by third parties (whether against the Council or RMS) that  the MFP (as manufactured and supplied) breaches the Intellectual Property Rights of any person; and

16.2 If any person makes an IP Claim, the Council must do one of the following, with the prior agreement of RMS:

16.2.1 modify the MFPs so that the use of them ceases to infringe the alleged rights of that person (while still complying with the Specifications); or
16.2.2 procure promptly for RMS the right to use the MFPs free of any claim or liability for infringement; or

16.2.3 replace the MFPs (or part thereof) promptly with non‑infringing substitute MFPs (or part thereof) that complies substantially with the Specifications.

16.3 If the Council fails to comply with clause 16.2 within 30 days after RMS notifies the Council of an IP Claim, the Council must comply with any reasonable settlement of that IP Claim (including by paying money) negotiated by RMS after that date.

16.4 If the Council replaces all or part of the MFPs under clause 16.2 with third party products, the Council must procure for RMS free of charge to RMS those replacement products or the right to use them (which may be the case) on terms no more onerous than those contained in this agreement.

16.5 This clause will survive the termination of this agreement.

17. DISPUTE RESOLUTION

17.1 Neither party may start arbitration or court proceedings (except proceedings seeking interlocutory relief) in respect of a Dispute unless it has first complied with this clause.

17.2 A party claiming that a Dispute has arisen must notify the other party.

17.3 Within 7 working days after a notice is given under clause 17.2 each party must nominate in writing to the other party an employee (other than its Representative) authorised to settle the Dispute on its behalf.

17.4 During the 20 day period after a notice is given under clause 17.2 (or if the parties agree a longer period, that longer period) each party’s nominee must use his or her best efforts to resolve the Dispute.

17.5 If a Dispute is not resolved within that time, the Dispute may  be: 

17.5.1 If the subject matter is appropriate for mediation, then referred for mediation, in accordance with the Australian Commercial Disputes Centre (ACDC) Mediation Guidelines; and

17.5.2 to a mediator agreed by the parties, or if the parties do not agree on a mediator, a mediator nominated by the then current chief executive officer of ACDC or the CEO’s nominee (or if no such person is available or willing to nominate a mediator, by the then President of the Law Society of New South Wales)
17.6 If a Dispute is not considered appropriate for mediation by either party, then that party must give the other written notice (including reasons) for why mediation is not appropriate and must put forward an alternative method of alternative dispute resolution which is appropriate for that dispute (including without limitation expert determination).  

18. RELATIONSHIP OF PARTIES

18.1 Each party:

18.1.1 acknowledges that:

(a) each of RMS and Council will remain autonomous and independent entities and will have an independent role in respect of each MFP;

(b) this agreement does not create a relationship of employer and employee, principal and agent, or partnership between the Council and RMS;

(c) this agreement does not give any of the parties, their subcontractors or their own or subcontractors' employees, authority to bind any of the other parties except where specifically provided for in this agreement; and

18.1.2 must not, and must ensure their subcontractors and their own and their subcontractor’s employees do not, directly or indirectly, assume or create or attempt to assume or create, any obligation on behalf of or in the name of any of the other parties.

19. NOTICES

19.1 A notice or other communication in connection with this agreement must be in writing and be sent to the addresses or facsimile numbers of each party as are set out in Schedule 4 to this agreement.

19.2 A letter or facsimile is taken to be received:

19.2.1 in the case of a posted letter, on the third (seventh, if posted to or from a place outside Australia) day after posting; and

19.2.2 in the case of facsimile, on production of a transmission report by the machine from which the facsimile was sent which indicates that the facsimile was successfully transmitted in its entirety to the facsimile number of the recipient.

20. co-operation

Each party must do or cause to be done all acts and things necessary or desirable to give effect to, and refrain from doing all acts and things that could hinder performance by any party of, this agreement.

21. subcontracting

21.1 The Council:

21.1.1 (unless otherwise acknowledged or permitted in this agreement) must not subcontract to any person the performance of any of its obligations under this agreement without RMS's written consent, which may not be unreasonably withheld;.  
21.1.2 must ensure that its subcontractors comply with its obligations under the agreement; and

21.2 is liable to RMS for the acts and omissions of its subcontractors or any employee or agent of its subcontractors as if they were the acts or omissions of the Council. 

21.2.1 The Council must obtain warranties from any suppliers or subcontractors in respect of the Equipment and the Council's obligations.

21.2.2 The warranties obtained under the first paragraph of this clause 21.3 must warrant, to the Council and to RMS severally, the supply, the execution or the performance by the supplier or subcontractor of at least the same standard of work, services, materials and goods as the Council agrees by this agreement to provide to RMS.

21.2.3 The warranties obtained under the first paragraph of this clause 21.3 will be in addition to any manufacturer’s warranty or warranty implied by law.

21.3 The Council must do all acts and things necessary to ensure that RMS obtains the benefit of all warranties referred to in this clause.

22. GOVERNING LAW

This agreement must be construed and governed in accordance with the laws from time to time in force in New South Wales.

23. SEVERANCE

If the whole or any part of a provision of this agreement is found to be void, unenforceable or illegal, it is severed and the remainder has full force and effect.  This clause has no effect if the severance alters the basic nature of this agreement.

24. GENERAL

24.1 Expenses
Each party shall bear its own legal and other costs incurred in relation to the negotiation, preparation and execution of this agreement.

24.2 Waiver and Variation
A provision of or right created under this agreement may not be waived:

24.2.1 except in writing signed by the party granting the waiver; or

24.2.2 varied except in writing signed by the parties.

24.3 Survival of indemnities
Each indemnity in this agreement is a continuing obligation, separate and independent from the other obligations of the parties and survives termination of this agreement for a period of seven years from the date of termination. 
24.4 Entire Agreement
This agreement supersedes and replaces all prior agreements whether verbal or in writing, between RMS and the Council with respect to the installation and maintenance of the Equipment.

24.5 Force Majeure
A party is not to be held liable for any failure to observe its obligations under this document where such failure is wholly or substantially due to any cause beyond the control of that party or due to strikes, industrial action, breakdown of plant, machinery or delivery vehicles or vessels, war, blockades or governmental interference or request or any act of God provided that in any of these circumstances the party seeking to rely on the benefit of this clause must use its best endeavours to put itself in a position where it is able to meet its obligations under this document as quickly as possible.

25. GST

25.1 Application of clause
Clauses 25.2 and 25.3 apply if either party ("the Supplier") is or may become liable to pay GST in relation to any Supply to the other party ("the Purchaser") under or in connection with this document or in relation to any payment, whether by way of adjustment, reimbursement, indemnity, damages or otherwise.

25.2 GST Payable in Addition to Other Consideration:
25.2.1 In addition to any other amounts payable or consideration provided by the Purchaser to the Supplier under or in connection with this document ("the GST Exclusive Consideration"), the Purchaser must pay to the Supplier an amount equal to the GST Exclusive Consideration multiplied by the GST Rate.

25.2.2 Payment must be made by the Purchaser at the same time as the GST Exclusive Consideration is payable or is to be provided under this document.

25.2.3 If a payment to be made by one party to the other ("the Recipient") under this document is a reimbursement or indemnification of an amount paid by the Recipient, or is determined wholly or in part by reference to any underlying cost, expense or liability incurred by the Recipient, then the amount to be paid to the Recipient is:

(a) to be reduced by the Input Tax Credit to which the Recipient is entitled in respect of the cost, expense or liability; and

(b) otherwise to be calculated in accordance with this clause 25.

25.2.4 The Recipient will be presumed to be entitled to a full Input Tax Credit on such amounts unless it demonstrates otherwise.

25.3 Tax Invoice
Tax Invoices must be issued in accordance with the requirements of GST Law.

25.4 Definitions
25.4.1 GST Law means the A New Tax System (Goods and Services Tax) Act 1999 and any other law which imposes or otherwise deals with the imposition or administration of a goods and services tax in Australia.

25.4.2 GST Rate means the rate of GST under the GST Law.

25.4.3 GST, Input Tax Credit, Supply and Tax Invoice have the same meanings as under the GST Law.
EXECUTED AS AN AGREEMENT:

	EXECUTED for and on behalf of ROADS AND MARITIME SERVICES in the presence of:

Witness

Print Name
	)
)
)
)
	___________________________

Authorised Delegate’s Signature

___________________________

Name & Position




	EXECUTED by ???????????? CITY COUNCIL in the presence of:

Witness

Print Name
	)
)
)
)
	___________________________

Authorised Delegate’s Signature

___________________________

Name & Position




SCHEDULE 1
Spare Parts Inventory
(clause 1.1)

Part I

Spare Parts

The quantities of spare parts and components to be provided to RMS, if and when required, are:

	
	Spare Part and Component
	
	Quantity

	(i)
	Traffic signal terminal block complete with sliding pins and fixing accessories
	
	2 sets

	(ii)
	Internal cable clamp for traffic signal cable
	
	2 sets

	(iii)
	Universal bracket kit complete
	
	20 sets

	(iv)
	Cable entry cover kit complete
	
	10 sets

	(v)
	Fixing accessories kit complete for pedestrian push-button assemblies
	
	10 sets

	(vi)
	RMS audio tactile bracket
	
	10 sets

	(iv)
	Mounting bracket complete with a full set of fixing accessories for mounting of each type of traffic signs and installation onto an MFP


	
	10 sets

	(vii)
	Security door screws for RMS hatch cover fixing
	
	10 sets


Part II

Tools and Adaptor Stools

The special tools to be provided to RMS shall be:

· Adaptor stool for Type 2 post, to drawing VM202-18, complete with screws, nuts and washers: 1 set.                                                                                                      
                 
SCHEDULE 2
The Specification
(clause 1.1)

INSTALLATION OF EQUIPMENT

SI/TCS/8 – Installation and Reconstruction of Traffic Light Signals (as attached or as amended/replaced from time to time by RMS)
SCHEDULE 3
MFP and Pit Reference Designs
(clause 7.2.3)

	Drawing number
	Revision number
	Dated

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	


SCHEDULE 4
Notices
(clause 19)

RMS

Address

22 Ennis Road, Milsons Point, NSW 2061

Email:

Behram.PESTONJI@rms.nsw.gov.au
COUNCIL


Address

????????                  

Email:

???????? 
SCHEDULE 5

Insurances
INSURANCES – COUNCIL REQUIREMENTS 

	TYPES OF INSURANCE
	MINIMUM SUM INSURED
	PERIOD OF INSURANCE
	INSURANCE COVER IS TO INCLUDE THE FOLLOWING
	QUALIFICATIONS

	Broadform Public Liability and Product Liability


	$20 million 

For any single occurrence
	Annually for the duration of the contract plus the duration of any warranty or maintenance periods.
	(a) Is with an approved insurer as defined in clause 1 of the Definitions and Notes below;

(b) is governed by the law of New South Wales and subject to Australian jurisdictions as defined in clause 2 of the Definitions and Notes below; 

(c) lists RMS as an additional named insured; and

(d) includes a cross liability clause as defined in clause 3 of the Definitions and Notes below.
	If no products are being supplied then only Public Liability cover is required.

	Motor Vehicle Comprehensive 

or 

Third Party Property Damage 


	$20 million 

For any single occurrence 
	Annually for the duration of the contract.
	(a) Is with an approved insurer as defined in                       clause 1 of the Definitions and Notes below;

(b) covers motor vehicles owned or used by the Contractor or its subcontractors directly or indirectly engaged in performance of the Services; and

(c) is governed by the law of New South Wales and subject to Australian jurisdiction as defined in clause 2 of the Definitions and Notes below;.


	Only required if the contractor will use a motor vehicle in the course of providing the services or if the contractor will use or park their motor vehicles on premises owned or occupied by RMS.

	Professional Indemnity
	$1 million per occurrence 
	From time contract is awarded to completion of the contract 

plus 6 years following completion of the contract

The Insurance can be taken out as annual covers where the cover is to include a retroactive date being the commencement date of the contract
	(a) Is an approved insurer as defined in clause 1 of the Definitions and Notes below;

(b) a description of the risk covered by the policy;

(c) one automatic restatement per period of   insurance; and

(d) is governed by the law of New South Wales and subject to Australian jurisdiction as defined in clause 2 of the Definitions and Notes below. 
	

	Workers Compensation 
	As per the relevant  Workers Compensation legislation.
	Annually.
	As per relevant Workers Compensation legislation.  
	


	(a) DEFINITIONS & NOTES

	(b) 1
	ApA   Approved Insurer means

I. An Australian registered insurance company which is approved by the Australian Prudential Regulatory Authority (APRA) to conduct general insurance business in Australia;

II. Lloyds Underwriters;   

III. A Treasury Managed Fund insurance scheme with the NSW State Government; 

IV. The Comcover insurance scheme for the Australian Federal Government; or

V. An insurer that at all relevant times has an investment grade security rating from an industry accepted rating agency such as Standard & Poors, Moodies or Bests
(c) Note that where the insurance risk is insured by a insurer not listed in Note 1(a) or 1(b) then a ‘fronting’ placement is acceptable from an insurer listed in Note 1(a) or 1(b).

	(d) 2
	(e) Insurances policies must be subject to the laws of Australia (or an Australian State or Territory) and their courts.

	(f) 3
	(g) A Cross liability clause operates as if there was a separate policy of insurance covering each of the insured. This means that the insurer provides each party named on the insurance policy access to the limit of liability, subject to the overall limit under the policy

	(h) 4
	(i) References in this Insurance Schedule to the “contractor” and the “contract” are to be interpreted to harmonise with the terminology used in the contract in which this Insurance Schedule is used (eg “Service Provider” and “Agreement” or as the case may be).


SCHEDULE 6

Maintenance
1. Contact Names and Numbers for Coordination of Fault and Preventative Maintenance (Refer to Council location in RMS Maintenance Region)
RMS:
For Emergency Maintenance

Contact:
Transport Management Centre


Contact Number:
131 700


For General Maintenance of Traffic Signals in RMS Western Zone 

Contact:
Downer Mouchel Joint Venture


Contact Number:
1300 781 706



Email:
faults@downermouchel.com

Council:
Contact:



Contact Number:



Fax Number:



Contact:



Contact Number:



Fax Number:

2. Contact Hours for Coordination of Maintenance Works
For emergency maintenance:
24 hours a day, 7 days a week

For general maintenance:
6:00 a.m. to 6:00 p.m. Mondays to Fridays

3. Response Times
Definitions
"Response time" is defined as the time between the initial receipt of the call by an organisation and the initial attendance at the site.  The fault is to be rectified as soon as practicable after arrival at the site.

"Emergency maintenance" means attendance to a fault that poses an immediate danger to the safety of the public (for example exposed live wires, loosely hanging equipment, and damaged live cables).  The response time for emergency maintenance is 2 hours.

"General maintenance" means attendance to a fault that requires maintenance or repair but is not of an immediate safety concern to the public (for example loose fixing, objects obstructing access to normal maintenance of equipment).  Any requested general maintenance work is to be completed within 7 working days of receipt of notification by the organisation.
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