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Road Maintenance Council Contract (RMCC)

DATE

PARTIES

Roads and Traffic Authority of New South Wales
ABN 64 480 155 255 of 260 Elizabeth Street, Surry Hills, New South Wales (RTA)

[Insert council details] (Service Provider)

RECITALS

A. RTA and the Service Provider are committed to achieving best practice and value for money in the delivery of road maintenance in NSW.

B. In order to achieve best practice and value for money in the delivery of road maintenance RTA and the Service Provider are committed to:

(a) continuous improvement in work practices and methodologies;

(b) adopting where possible best practice road maintenance procedures;

(c) increased price transparency in the delivery of road maintenance services;

(d) knowledge transfer between RTA, the Service Provider and other councils in NSW via a Peer Exchange Group; 
(e) open, honest and good faith communications; and
(f) a focus on value for money in the delivery of road maintenance.
C. The Contract sets out the terms upon which the Service Provider will perform the Services.
OPERATIVE PROVISIONS

PART A: NATURE OF THE CONTRACT

2. NATURE OF THE CONTRACT
2.1 Maintenance of the Road Networks
RTA and the Service Provider acknowledge and agree that:

(a) the Service Provider is engaged by RTA to undertake the Services on the Road Network; 
(b) RTA will pay the Actual Costs incurred by the Service Provider in carrying out the Routine Services; and
(c) the Service Provider is accountable to RTA and the Road Network users for performing the Services in accordance with the Contract.
2.2 Performance of the Services
RTA and the Service Provider acknowledge and agree that:

(a) RTA and the Service Provider will work collaboratively with the aim of achieving:

(i) continuous improvement in the delivery of the Services; and

(ii) value for money to the State of New South Wales in the delivery of road maintenance services;

(b) the Service Provider must report regularly to RTA with respect to its performance of the Services;

(c) RTA will assess the Service Provider's performance under the Contract against the KPMs designed to measure the Service Provider's ability to:

(i) adequately plan and coordinate the Services;

(ii) carry out the Services on time and within budget; 

(iii) adopt process improvements; and

(iv) deliver value for money;
(d) the Service Provider will, if its performance is not in accordance with the requirements of the Contract implement process improvement processes; and
(e) RTA will work with the Service Provider to assist it to improve its performance, however, if the Service Provider does not improve performance, RTA may withdraw the offer to the Service Provider to undertake the Services or terminate the Contract.
PART B: CONTRACT FRAMEWORK
3. ROLES AND RELATIONSHIPS
3.1 General responsibilities

(a) The Service Provider will:

(i) perform the Services under the Contract:

(A) diligently; 

(B) competently, professionally and with due care and skill;

(C) in accordance with the Agreed RMAP and as Directed by RTA from time to time; and

(D) otherwise in accordance with the terms of the Contract;

(ii) ensure that any subcontractor appointed by it performs that part of the Services with the skill, care and diligence expected of a contractor experienced in performing Services of the type performed by the subcontractor; and 

(iii) comply with the Law.

(b) RTA will:

(i) pay the Service Provider the Routine Services Fee, the Ordered Work Price and any other amounts due under the Contract for the Service Provider's performance of the Services in accordance with the Contract; and

(ii) perform and observe its other obligations under the Contract.

(c) RTA may give Directions to the Service Provider concerning the Services and the Service Provider will comply with such Directions. 

3.2 Authorised person

(a) The Service Provider will ensure that at all times there is an appropriately experienced and qualified person appointed to act with the Service Provider's full authority in all matters relating to the Contract as the Service Provider's authorised person and the Service Provider will keep RTA informed in writing of the name of that person, and of any change. If RTA reasonably objects to the person appointed from time to time, the Service Provider will replace that person.

(b) RTA will ensure that there is a person appointed to act on behalf of RTA in relation to the Contract as RTA's authorised person and will advise the Service Provider in writing of any limitations or qualifications to the powers of RTA's authorised person. RTA will keep the Service Provider informed in writing of the name of that person and of any change. The person does not act as independent certifier, assessor or valuer. The person acts only as agent of RTA.

(c) RTA's authorised person:

(i) may from time to time appoint named persons to exercise any or all of the powers and functions of RTA's authorised person (Authorised Delegates); and

(ii) will notify the Service Provider in writing of any such appointment and the powers and functions delegated.

(d) A delegation under this clause will not prevent RTA's authorised person from exercising the delegated power or function. 

(e) RTA may revoke an appointment at any time by notice to the Service Provider.

(f) An Authorised Delegate may on the same terms delegate the exercise of all or any of the powers and functions delegated to it (or revoke the delegation) but the Authorised Delegate will not appoint more than one person to exercise a particular power or function.
3.3 Co-operation 

The parties will do all they reasonably can to co-operate in all matters relating to the Contract, but their rights and responsibilities under the Contract (or otherwise) remain unchanged unless the parties agree in writing to change them.

3.4 Early warning

Each party will do all it reasonably can to promptly inform the other of anything which it becomes aware of that is likely to affect the timing, cost or quality of the Services and the parties will then investigate how to avoid or minimise any adverse effect on the Services.

3.5 RTA as an Authority 

The Service Provider acknowledges that:

(a) the Contract will not restrict or affect the unfettered discretion of RTA to exercise any of its statutory functions or powers; and

(b) anything RTA does, fails to do or purports to do, pursuant to its statutory functions and powers will be deemed to not be an act or omission of RTA under or in connection with the Contract (including a breach of contract) and will not entitle the Service Provider to make any claim against RTA.
3.6 Duty not to hinder performance

(a) Each party must do all it reasonably can to avoid hindering the performance of the other under the Contract.

(b) In undertaking the Services, the Service Provider must:

(i) not interfere or cause interference with the exercise or performance by RTA of any of its powers or duties under any applicable Law except to the extent necessary for the proper performance by the Service Provider of its obligations under the Contract; and
(ii) carry out its obligations under the Contract so as to ensure performance of those functions imposed on RTA under any applicable Law which are, by virtue of the Contract, to be performed by the Service Provider.
4. CONTRACT 
4.1 Contract Term

The Contract commences on the Commencement Date and expires on the last day of the Initial Term, unless:

(a) terminated earlier; or
(b) extended under clause 3.2.
4.2 Extension of Contract Term

On the last day of the Initial Term, and on each anniversary of that date (Rollover Date), the Contract is automatically extended for one year from that date, unless RTA gives notice of termination under clause 29 at least six months before the next occurring Rollover Date, which notice will operate to terminate the Contract with effect from that next occurring Rollover Date. 
4.3 Commencement of Services

The Service Provider must:

(a) commence provision of the Services on the Commencement Date; and

(b) thereafter provide the Services throughout the Contract Term.
4.4 Contract Documents

RTA and the Service Provider agree that the following documents together comprise the Contract between them:

(a) these General Conditions and Schedules to these General Conditions; 

(b) the documents set out at section 1.2 of RTA M1; and

(c) in respect of Ordered Work, those specifications referred to in or attached to the relevant Work Order.

5. the Services 
5.1 Services 

(a) In each Maintenance Period the Service Provider will perform the Services in accordance with the Contract and as specified in the Agreed RMAP and any Work Orders issued by RTA.  

(b) The Services include:

(i) all the work specifically referred to in or otherwise contemplated by the Contract;

(ii) all items not specifically referred to or described in the Contract which nonetheless are required to complete the Services to meet the standard required by the Contract;

(iii) all items referred to in one or more of the Contract Documents, or otherwise necessary for the Services to meet the standards required by the Contract but omitted from the Contract Documents (those omitted items are included in the Services unless the context requires otherwise); and

(iv) all items of work reasonably inferred from the Contract Documents as necessary to properly execute and complete the Services.
(c) The Service Provider must commence the carrying out of the required Routine Services by 1 July of each year of the Contract Term, even if a RMAP is not agreed in accordance with clause 6.5.
5.2 Reporting obligation

The Service Provider must perform the reporting obligations set out in Annexure G of RTA M2.
6. funding the services

6.1 General

Prior to each Maintenance Period RTA will:
(a) set a Fixed Upper Limit for Routine Services; and

(b) provide an indicative Ordered Work funding allocation.
6.2 Fixed Upper Limit

(a) RTA may, in its absolute discretion, adjust the Fixed Upper Limit at any time during the Maintenance Period.
(b) If the Service Provider considers that the Fixed Upper Limit will not be sufficient to cover the Service Provider's Actual Costs of providing Routine Services in a Maintenance Period, it may request RTA to increase the Fixed Upper Limit. 
(c) In making an application under paragraph (b), the Service Provider must demonstrate to RTA's satisfaction that it has reorganised its works program to prioritise Mandatory Activities over Supplementary Activities.
6.3 Ordered Work funding allocations
RTA may vary an indicative Ordered Work funding allocation at any time during the Maintenance Period.  
7. annual road maintenance Planning
7.1 General

(a) If the Service Provider is to undertake Services in a Maintenance Period, the Service Provider must develop, submit, and agree a RMAP in accordance with this clause 6.
(b) To enable the Service Provider to prepare the RMAP, RTA's authorised person will notify the Service Provider of the following matters on the following dates:

(i) by 28 February of each year of the Contract Term:

(A) the likely Fixed Upper Limit for the next Maintenance Period; and

(B) the indicative funding allocation for, and indicative time frames for performance of, Ordered Work, in the next Maintenance Period; and
(ii) by 30 April of each year of the Contract Term, the actual Fixed Upper Limit. 
7.2 Joint inspection and assessment

RTA and the Service Provider agree in each year of the Contract Term, to:

(a) conduct a joint inspection of the Road Network for the purpose of assessing the condition of the Assets; and

(b) engage in the annual JPA,

in accordance with the terms of RTA M1. 
7.3 Developing the RMAP

The Service Provider must develop the RMAP taking into account:

(a) the advised Fixed Upper Limit;

(b) its knowledge of the Road Network's needs;
(c) any Direction of RTA regarding the relative priority or timing of work; and

(d) the annual joint inspection and JPA.
7.4 Submitting the RMAP

The Service Provider must submit its draft RMAP to RTA's authorised person by 31 May of each year of the Contract Term. 
7.5 Finalising the RMAP

(a) RTA will, within 10 Business Days of the Service Provider submitting its draft RMAP, notify the Service Provider that:

(i) RTA has no objections to the RMAP and that it is agreed; or

(ii) the RMAP is not agreed, if in the reasonable opinion of RTA's authorised person the RMAP does not comply with the requirements of the Contract.

(b) If an RMAP is not agreed, the Service Provider must, within 10 Business Days of RTA's notice under paragraph (a), resubmit an amended RMAP to RTA which complies with the requirements of the Contract.  The provisions of paragraph (a) will reapply to the resubmitted RMAP.

(c) RTA may agree a RMAP under paragraph (a) subject to conditions.  If RTA does so, the Service Provider must address those conditions prior to 30 June of the relevant year of the Contract Term (including making appropriate amendments to the RMAP).

(d) RTA's review of and agreement to an RMAP does not relieve the Service Provider from its obligations under the Contract or prejudice RTA's rights against the Service Provider, whether under the Contract or otherwise at Law.

8. ORDERED WORK
8.1 General

(a) The Service Provider acknowledges and agrees that, in a Maintenance Period:
(i) RTA may require maintenance work to be undertaken on the Road Network that is not Routine Services; 

(ii) this work is described in Annexure D of RTA M2 as Ordered Work; 
(iii) RTA's indicative requirements for Ordered Work will be included in an Agreed RMAP;

(iv) however, RTA may Direct, or seek a proposal from, the Service Provider or another party to undertake Ordered Work not included in an Agreed RMAP.

(b) RTA may, in its absolute discretion:

(i) request a Work Proposal from the Service Provider for Ordered Work; 

(ii) request an Proposed Work Price from the Service Provider for Ordered Work;
(iii) Direct the Service Provider to undertake Ordered Work; 

(iv) engage another party to undertake Ordered Work; or
(v) not require the Service Provider or others to undertake Ordered Work on the Road Network.

8.2 Work Requests and RFP by RTA
(a) RTA may, at any time during a Maintenance Period, issue to the Service Provider: 

(i) a Work Request, outlining the scope of the proposed Ordered Work and inviting the Service Provider to price the Ordered Work; or

(ii) a RFP, inviting the Service Provider to submit a Work Proposal to RTA for Ordered Work.
(b) If RTA issues a Work Request to the Service Provider, the Service Provider must:

(i) respond to the Work Request within 5 Business Days of receipt, or such other time as stated in the Work Request;

(ii) provide an Proposed Work Price for the proposed Ordered Work;

(iii) inform RTA of any conditions on the Road Network that would necessitate a change of scope for the proposed Ordered Work; and
(iv) provide an undertaking it has the resources required to undertake the proposed Ordered Work.
(c) If RTA issues an RFP to the Service Provider, the Service Provider must:

(i) provide a Work Proposal to RTA within 5 Business Days of receipt of the RFP, or such other time as stated in the RFP; and
(ii) provide an undertaking it has the resources required to undertake the proposed Ordered Work.
8.3 Work Proposal by Service Provider
(a) RTA and the Service Provider acknowledge and agree the Service Provider may submit a Work Proposal to RTA at any time during a Maintenance Period.
(b) RTA may at its absolute discretion, for works the subject of a Work Proposal:

(i) refuse to issue a Work Order;   
(ii) issue a Work Order; or

(iii) issue a Work Request pursuant to clause 7.2.

8.4 Work Order

(a) RTA may, at any time during a Maintenance Period Direct the Service Provider to carry out Ordered Work. 
(b) If RTA Directs in a Work Order that Ordered Work is required urgently, the Service Provider must immediately comply with the Direction.
(c) RTA will pay to the Service Provider:
(i) the agreed Ordered Work Price (if any); or

(ii) the Actual Cost of carrying out the Ordered Work.
8.5 No work without Work Order

(a) The Service Provider must not commence the carrying out of Ordered Work unless RTA has issued a Work Order. 

(b) RTA may issue a Work Order by email, facsimile, post or verbally.  RTA will only issue a Work Order verbally where RTA considers it appropriate to do so and where the work is urgently required.

8.6 Valuation of agreed Ordered Work
(a) This clause will apply if RTA has issued a Work Request or RFP under clause 7.2(a).

(b) RTA will, within 5 Business Days of the Service Provider submitting its Proposed Work Price or Work Proposal, notify that RTA:
(i) accepts the Proposed Work Price or Work Proposal by the issue of a Work Order; or
(ii) rejects the Proposed Work Price or Work Proposal.

(c) When RTA issues a Work Order under paragraph (b)(i), the Proposed Work Price or amount specified in RTA's RFP becomes the Ordered Work Price payable for the Ordered Work described in the Work Order.

(d) RTA may in a notice under paragraph (b)(ii):

(i) indicate why RTA rejected the Proposed Work Price or Work Proposal; and

(ii) request the Service Provider to resubmit the Proposed Work Price or Work Proposal, taking into account RTA's comments; or

(iii) Direct the Service Provider to undertake the Ordered Works specified in the Work Request or the RFP.  

(e) The Service Provider must, within 5 Business Days of a request to do so, submit an amended Proposed Work Price or Work Proposal to RTA.  The provisions of paragraph (b) will reapply to the resubmitted Proposed Work Price.
8.7 Work Order Terms
(a) The Work Order Terms will be incorporated by reference into the terms of the Contract with respect to Ordered Work. The terms of the Contract will take precedence over the Work Order Terms, to the extent of any inconsistency.
(b) The Service Provider will, in carrying out Ordered Work, comply with the specifications and standards specified in the applicable Work Order. 

(c) The Service Provider acknowledges that it must take all reasonable steps to carry out Ordered Work concurrently with other work wherever possible and to minimise the effects of the Ordered Work on Routine Services. 
9. INCIDENT RESPONSE WORK 
9.1 The Service Provider may carry out Incident Response Work
The Service Provider may carry out Incident Response Work without a Work Order.  
9.2 Valuation of Incident Response Work
(a) The Service Provider must, within 5 Business Days of completing the Incident Response Work, submit to RTA:

(i) details of the work performed and complete relevant forms in Annexure H of RTA M2; and
(ii) details of the Actual Cost incurred by the Service Provider in performing the Incident Response Work.
(b) RTA may verify any cost details given by the Service Provider under paragraph (a) by:

(i) directing the Service Provider to provide a detailed breakdown of the costs; and

(ii) accessing the Service Provider's records. 
(c) RTA will determine the value of the Incident Response Work as the Service Provider's Actual Cost. 
10. LAW, GUIDELINES AND GOVERNMENT REQUIREMENTS
10.1 Law

The Service Provider is responsible for compliance with all Law, except if only RTA can comply with such Law.
10.2 Compliance with codes and guidelines

The Service Provider must, comply with RTA policies, as directed by RTA from time to time and at all times with NSW Government Codes of Practice that address principles and standards of behaviour in the construction industry including:
(a) RTA statement of business ethics; and

(b) code of practice for procurement.

10.3 Occupational health and safety management

(a) The Service Provider is responsible for and must comply with the requirements of the Contract for occupational health and safety, subject to the express provisions of the Occupational Health & Safety Act 2000 (NSW) and the Occupational Health & Safety Regulation 2001 (NSW) (OH&S Regulation).  This includes without limitation, the NSW Government "Occupational Health and Safety Management Systems Guidelines".

(b) The Service Provider must document, submit and implement an Occupational Health and Safety Management Plan which complies with the OH&S Regulation and the NSW Government "Occupational Health and Safety Management Systems Guidelines" and RTA G21M.

(c) The Service Provider must systematically manage its occupational health and safety management processes in accordance with the systems, plans, standards and codes specified in the Contract. 

(d) The Service Provider must review and update the Occupational Health and Safety Management Plan so that it remains at all times compliant with Law.

(e) In this clause 9.3, "owner", "principal contractor" and "construction work" have the same meaning as in the OH&S Regulation.

(f) During any period that the Service Provider is in control of any part of the Road Network:

(i) to the extent that RTA is the owner of the Road Network or is authorised by the owner of the Road Network to do so, RTA appoints the Service Provider as the principal contractor in respect of all construction work carried out on the Road Network;
(ii) if RTA is not able to validly appoint the Service Provider as the principal contractor in respect of any construction work carried out on the Road Network, the Service Provider must exercise and fulfil the functions and obligations of a principal contractor under the OH&S Regulation as if the Service Provider has been validly appointed as the principal contractor in respect of such construction work; and

(iii) the Service Provider is authorised to exercise such authority as is necessary to enable it to discharge the responsibilities imposed on a principal contractor by the OH&S Regulation.

(g) To the extent not prohibited by Law, the Service Provider must indemnify RTA against any damage, expense, loss or liability suffered or incurred by RTA arising out of or in connection with the failure of the Service Provider to exercise or fulfil the functions and responsibilities it is required to exercise or fulfil as a principal contractor in accordance with clause 9.3 provided that the Service Provider's liability to indemnify RTA will be reduced proportionally to the extent that an act or omission of RTA, its employees, contractors or agents may have contributed to the damage, expense, loss or liability.

(h) The Service Provider must demonstrate to RTA whenever requested that it has met and is meeting at all times its obligations under this clause 9.3.
10.4 Contract management system

The Service Provider acknowledges and agrees that:

(a) it must implement the management plans set out in RTA M1;

(b) RTA may Direct the Service Provider to implement a management plan not described in RTA M1; and

(c) the Service Provider must demonstrate to RTA whenever requested that it has met and is meeting at all times its obligations under this clause.
10.5 Authorisation for access to other records

(a) RTA may make information concerning the Service Provider available to other NSW Government authorities. This information may include, but is not limited to, any information provided by the Service Provider to RTA and any information relating to the Service Provider's performance under the Contract.

(b) Information about the Service Provider from any source, including substantiated reports of unsatisfactory performance, may be taken into account by NSW Government authorities in considering whether to offer the Service Provider future opportunities for NSW Government work.

(c) In making available information under paragraph (a), the Service Provider acknowledges that RTA will be entitled to rely on the defence of qualified privilege for the purposes of section 30 of the Defamation Act 2005 (NSW).

(d) The Service Provider releases and indemnifies RTA from and against any claim in respect of any matter arising out of:

(i) information being made available under paragraph (a); and 

(ii) the use of such information by a recipient of the information.

10.6 Media releases and enquiries

(a) The Service Provider will comply with RTA M1 in relation to:

(i) any press release or advertisement it wishes to make or place concerning the Contract, RTA or the Services;

(ii) the release for publication in any media of any information, publication, document or article concerning the Contract, RTA or the Services; and

(iii) any media enquiries concerning the Contract, RTA or the Services.

(b) The Service Provider will ensure that all consultants, subcontractors and suppliers engaged by the Service Provider for the performance of the Contract, comply with the requirements of this clause 9.6.
10.7 Registration and licences

(a) All vehicles and Plant used in performing work in connection with the Contract must be properly registered by the Service Provider, if required by Law to be registered.

(b) The Service Provider must ensure that all drivers who operate vehicles and Plant in performing work in connection with the Contract must be properly and appropriately licensed as required by Law to operate the vehicles or Plant.

(c) Whenever requested by RTA, the Service Provider must provide promptly, documentary evidence of compliance with this clause 9.7.
11. VARIATIONS
11.1 RTA may Direct Variations

RTA may Direct Variations to the Services in writing at any time during a Maintenance Period, and the Service Provider must comply with those Directions.

11.2 Proposed Variations 

(a) If requested by RTA, the Service Provider must advise RTA in writing of: 
(i) the cost and quality implications (if any) of a proposed Variation; and 
(ii) any other effect on the Services or on any matter specified,

(iii) within the time specified in the request. 
(b) In advising RTA of its effect on the Services, the Service Provider acknowledges its responsibility to take all reasonable steps:
(i) to carry out any additional work associated with the proposed Variation concurrently with other work wherever possible; and

(ii) otherwise minimise the effect of the Variation on the carrying out of the Services.
(c) RTA and the Service Provider must endeavour to agree the value and effect of a proposed Variation.

(d) The Service Provider must not implement any proposed Variation until:

(i) the parties have agreed on its cost, time and quality implications and other effects (if any) on the Services; or

(ii) RTA Directs the Service Provider to proceed under clause 10.1.
11.3 Effect of Variations

(a) The parties must seek to agree the cost and quality implications and other effects (if any) on the Services of a Variation Directed by RTA under clause 10.1.

(b) If the parties are unable to agree the matter specified in paragraph (a) within 20 Business Days of RTA's Direction under clause 10.1, RTA will determine the following:

(i) if the Variation involves additional or increased work, RTA must determine its value as the sum of the following:

(A) the additional reasonable direct labour, Material and Plant costs of the Service Provider;

(B) the additional reasonable cost to the Service Provider of subcontractor and consultant work involved in carrying out the Variation; and

(C) an appropriate margin; or

(ii) if the Variation involves decreased or omitted work, RTA must determine its value (acting reasonably).
(c) RTA will not include, in the costs determined under paragraphs (b)(i) and (b)(ii), or any amount in the valuation of subcontract work under paragraph (b)(i), for extra costs, losses or expenses attributable to any default or negligence of the Service Provider.

(d) RTA will adjust the Routine Services Fee or Ordered Work Price to account for RTA's determination of the value of the Variation, including negative adjustments.

11.4 Carrying out a Variation

In carrying out a Variation, the Service Provider must:

(a) carry out any additional work associated with the Variation concurrently with other work wherever possible; and

(b) otherwise minimise the effect of the Variation on the carrying out of the Services.

11.5 Claim for Variation

Regardless of any other provision of the Contract, if the Service Provider considers that a Variation applies but RTA has not Directed a Variation, the Service Provider must make its claim for a Variation within 10 Business Days from the start of the event giving rise to the Variation, or from the time when the event should have become known to the Service Provider with reasonable diligence on its part.

11.6 Variation for convenience of the Service Provider
(a) The Service Provider may propose in writing a Variation for the Service Provider's convenience. 
(b) RTA may approve the Variation but is not obliged to do so.
(c) RTA's approval may be conditional. 
(d) Subject to the conditions of RTA's approval, the other relevant provisions of clause 10 apply to any Variation proposed by the Service Provider and approved as a Variation by RTA.

PART C: FINANCIAL PROVISIONS

12. service provider's entitlement

12.1 General

In consideration for the Service Provider carrying out its obligations under the Contract, RTA will pay in accordance with the provisions of the Contract:

(a) the Routine Services Fee; 

(b) any Ordered Work Price; 
(c) the Actual Cost of carrying out Incident Response Works; and

(d) any other amounts due and payable under the Contract,

subject to the Service Provider satisfying the requirements of clause 12 and any right of RTA to withhold payment or to set off any part of the payment in accordance with the Contract.

12.2 Routine Services Fee: payment
(a) Subject to paragraph (b), RTA will pay in advance the Routine Services Fee for each quarter of a Maintenance Period within 20 Business Days of receiving the Service Provider's quarterly reports.
(b) RTA will only pay each instalment of the Routine Services Fee in accordance with paragraph (a) if:

(i) there is an Agreed RMAP for the relevant Maintenance Period, updated as required by the Contract; 
(ii) the Service Provider has discharged all its relevant reporting obligations under the Contract, including financial reporting obligations;

(iii) RTA has made the adjustments (if any) in accordance with clause 11.3; 
(iv) the first day of the relevant quarter has passed; and
(v) the Service Provider has implemented the requirements of an Agreed Performance Improvement Plan by the relevant date (if so required).
(c) The provisions of paragraph (b) do not apply to the Initial Payment. 
12.3 Routine Service Fee: adjustment

(a) Within 10 Business Days of receipt of the Service Provider's quarterly reports, RTA will assess the difference (if any) between the Routine Services Fee instalment paid, and the Actual Cost incurred by the Service Provider in performing the Routine Services, in the quarter preceding the previous quarter (for the purposes of this clause 11.3, "relevant quarter").
(b) Following the assessment under paragraph (a), RTA will:

(i) if the relevant quarter's Actual Cost is less than the relevant quarter's Routine Services Fee instalment, reduce the next quarter's Routine Services Fee instalment by an amount equal to the difference; or

(ii) if the relevant quarter's Actual Cost is greater than the relevant quarter's Routine Services Fee instalment, and the Service Provider's Accumulated Forecast is greater than the Service Provider's Actual Costs at the relevant date, increase the next quarter's Routine Services Fee instalment in accordance with paragraph (c).

(c) RTA will adjust a Routine Services Fee instalment under paragraph (b)(ii) by the lesser of:

(i) the difference between the Actual Cost incurred by the Service Provider in the relevant quarter and the Routine Services Fee instalment paid in the relevant quarter; and 

(ii) the difference between the Accumulated Forecast and the Service Provider's Actual Costs at the relevant date.

12.4 Ordered Work Price: payment
(a) RTA will pay the Ordered Work Price in accordance with the Contract.

(b) The Service Provider may not claim payment of, and RTA has no obligation to pay any Ordered Work Price if RTA has not issued a Work Order
12.5 Ordered Work Price: adjustment for wet weather
(a) The Service Provider may submit a claim for an increase in the amount payable under a Work Order issued under clause 7.6(b)(i) to compensate the Service Provider for the additional costs incurred in carrying out the Ordered Work due to wet weather.
(b) RTA will only increase the Ordered Work Price under a Work Order issued under clause 7.6(b)(i) to compensate the Service Provider for additional costs due to wet weather if:

(i) RTA has agreed to the Service Provider's wet weather contingency plans prior to a wet weather event;

(ii) the Service Provider notifies RTA within 5 Business Days of the end of the relevant wet weather event that it anticipates making a claim in accordance with paragraph (a);
(iii) the Service Provider's claim includes all necessary supporting records to demonstrate the additional cost incurred, including, without limitation, details of weather conditions at the site, hours of work time lost, Plant (idle or active) and labour onsite, details of damage caused by the wet weather and details of the costs of replacement Materials; and

(iv) the Service Provider demonstrates to RTA's satisfaction that:

(A) it has implemented all reasonable precautions to mitigate against the likelihood and consequences of wet weather occurring during the carrying out of the Ordered Work (including, without limitation, planning and carrying out the work so as to minimise the period of time during which any pavement is likely to be exposed to damage and the redeployment of resources to other sites, having regard to Quality Plan requirements and wet weather contingency plans); and
(B) the Service Provider's agreed Ordered Work Margin has been reduced due to an increase in Actual Cost attributable to the wet weather event. 

12.6 Incident Response Works 

(a) RTA will pay the Service Provider's Actual Cost incurred in undertaking Incident Response Work.
(b) The Service Provider may not claim payment of, and RTA has no obligation to pay any Incident Response Work amounts unless:  
(i) the Service Provider has submitted an Incident Response Form for the amounts claimed; and

(ii) the work claimed is not (in RTA's reasonable opinion) a Routine Services activity.
13. PAYMENT Process
13.1 Payment Claims and payment

(a) The Service Provider must submit a Payment Claim to RTA within the first 5 days of each month of each Maintenance Period in respect of the Services performed to the end of the previous month (other than Routine Services), together with all other claims for money under the Contract.
(b) The Service Provider must submit Payment Claims in respect of the Services:
(i) supported by any information reasonably required by RTA's authorised person; and

(ii) accompanied by all relevant calculations and other information required for assessment of the Payment Claim.
(c) Payment Claims for Ordered Work must:

(i) identify the Work Order to which the Payment Claim relates; and

(ii) indicate the amounts which the Service Provider claims in relation to the Ordered Work calculated in accordance with the requirements of the Work Order Terms.
(d) The Service Provider may make a claim for payment of any amount determined by RTA under clause 11.1 to be due to the Service Provider.
(e) RTA will, within 10 Business Days after receipt of a Payment Claim (including the documents and information referred to in paragraph (b) above) issue to the Service Provider a Payment Schedule.  The Payment Schedule must identify the Payment Claim to which it relates.  If a Payment Schedule shows an amount less than the claimed amount (excluding payments already made), the Payment Schedule must state why the amount is less.

(f) RTA will, within 10 Business Days of issuing the Payment Schedule referred to in paragraph (e) above or the satisfaction of conditions in paragraph (b) and (c) or the issue by the Service Provider of a tax invoice (whichever is the later), pay to the Service Provider the amount specified in the Payment Schedule as payable by RTA.

13.2 Final Payment Claim

(a) Within 20 Business Days of termination of the Contract (for any reason), the Service Provider must submit to RTA a Final Payment Claim.

(b) RTA will, within 20 Business Days of receipt of the Service Provider's Final Payment Claim and satisfaction of the conditions in clause 11.2(b)(ii) and (iii), issue to the Service Provider a Final Payment Schedule. The Final Payment Schedule will show:

(i) the Final Scheduled Amount (including the outcome of RTA's assessment under paragraph (c)); and

(ii) if a Payment Schedule shows an amount less than the claimed amount (excluding payments already made), the Payment Schedule will state why the amount is less.

(c) RTA will assess the difference (if any) between the total Routine Services Fee paid to the Service Provider under the Contract, and the total Actual Cost incurred by the Service Provider in performing the Routine Services under the Contract.

(d) Within 10 Business Days of RTA issuing the Final Payment Schedule referred to in paragraph (b) above but subject to the receipt of a tax invoice from the Service Provider:

(i) RTA must pay to the Service Provider the Final Scheduled Amount; or

(ii) the Service Provider must pay to RTA the Final Scheduled Amount,
as the case may be.
13.3 Verification of costs

(a) Prior to paying the Actual Cost claimed by the Service Provider, RTA may direct the Service Provider to provide a breakdown of the Direct Costs and Indirect Costs incurred by the Service Provider by Maintenance Activity Group.

(b) When directed under paragraph (a) the Service Provider must supply the required details, including an itemised list of direct labour, Material and Plant used in carrying out the works, detailing the quantity and unit rate for each item, plus all additional subcontract and consultant costs.
(c) RTA may verify any cost details given by the Service Provider by accessing the Service Provider's records under clause 13. 
13.4 Deductions and set off

RTA may deduct from any payment to the Service Provider any debt due or other amount payable by the Service Provider to RTA or to which RTA is entitled to deduct under the Contract.
13.5 Payment on account

(a) A payment made under the Contract does not prejudice the right of either party to dispute the amount properly due and payable. If the amount determined to be due and payable differs from that paid, the difference between the amount paid and the amount which was properly due and payable will be payable or repayable, as the case may be, as a debt due.

(b) No payment by RTA will be evidence of the value of work, an admission of liability or that the work has been executed satisfactorily or meets any standard of fitness for purpose which the Service Provider has agreed to achieve under the Contract, but will be a payment on account only.

13.6 Correction of Payment Schedule

RTA's authorised person may at any time correct any error which has been discovered in a Payment Schedule or in any payment of the Routine Services Fee, the Ordered Work Price or other amounts under the Contract.
13.7 Interest on overdue monies

Interest at the Default Rate is payable on any monies due under the Contract which remain unpaid after the date upon which they should have been paid.  Interest is payable from but excluding the date upon which payment should have been made up to including the date of payment.

13.8 Goods and Services Tax

(a) Words defined in the GST Law have the same meaning in clauses about GST, unless it is clear that a different meaning is intended.
(b) If GST is or will be imposed on a supply made under or in connection with this Contract, to the extent that the consideration otherwise provided for that supply under this Contract is not stated to include an amount in respect of GST on the supply:

(i) the consideration otherwise provided for that supply is increased by the amount of that GST; and

(ii) the recipient must make payment of the increase at the same time as the consideration is provided subject to receipt of a tax invoice.
(c) RTA will issue a tax invoice for each taxable supply it makes to the Service Provider without request.

(d) RTA will issue to the Service Provider a recipient created tax invoice (RCTI) for each taxable supply (other than an excluded supply) made by the Service Provider to RTA under or in connection with the Contract and will issue an adjustment note for any adjustment event. The parties may agree in writing from time to time which supplies are excluded supplies.
(e) The Service Provider must not issue a tax invoice in respect of any supply it makes to RTA other than for an excluded supply. The Service Provider must give RTA a tax invoice for an excluded supply at or before the time the Service Provider invoices RTA for that supply.

(f) Each party must immediately notify the other party if it ceases to be registered for GST or it ceases to comply with any of the requirements relating to the creation of RCTIs.

(g) Each party acknowledges and warrants that at the time of entering into the Contract, it is registered for GST.

(h) RTA will not issue a document that will otherwise be an RCTI, on or after the date when the Service Provider or the Australian Taxation Office notifies RTA that either the RTA or the Service Provider does not comply with any of the requirements of any taxation ruling issued by a taxation authority relating to the creation of RCTIs.

(i) If the Contract requires a party to pay for, reimburse or contribute to any expense, loss or outgoing ("reimbursable expense") suffered or incurred by the other party, the amount required to be paid, reimbursed or contributed by the first party must be the amount of the reimbursable expense net of input tax credits (if any) to which the other party (or its representative number) is entitled in respect of the reimbursable expense.  The Service Provider will be taken to be entitled to full input tax credits unless the Service Provider satisfies RTA otherwise.
(j) If the Service Provider does not quote its ABN in its tender or on its Payment Claims or invoices, or the Service Provider does not otherwise advise RTA of its ABN relating to the service, RTA may withhold tax from payments in accordance with the A New Tax System (Pay As You Go) Act 1999.
PART D: PERFORMANCE MANAGEMENT

14. RTA AUDIT POWER
14.1 RTA audit

(a) In addition to any other right or power of RTA under the Contract, RTA's authorised person may audit, inspect and carry out surveillance of:

(i) the Service Provider's performance under the Contract; and
(ii) the Service Provider's compliance with the systems, processes and procedures specified in the Quality Plan and any requirements of the Contract.

(b) RTA may carry out audit inspection and surveillance at any time, including random inspections of the Road Network.

14.2 The Service Provider must assist

The Service Provider must:

(a) give RTA's authorised person and any other person authorised by RTA access to all accounts and records relating to the carrying out of the Services to the extent necessary to enable an audit as contemplated by the Contract;

(b) allow RTA's authorised person and any other person authorised by RTA to have access to the Service Provider's premises and Personnel to the extent necessary to inspect or audit the Service Provider's documents;

(c) provide RTA's authorised person and any other person authorised by RTA with such assistance as they may reasonably require in connection with their inspection or audit, including making the Service Provider's documents available and installing and operating any compatible audit software; and 

(d) supply to RTA's authorised person and any other person authorised by RTA, at the reasonable cost of RTA, photocopies or electronic copies of information requested.
15. PERFORMANCE REVIEW
15.1 General
The Service Provider acknowledges and agrees: 
(a) RTA will measure the Service Provider's performance of the Services against the KPMs; and

(b) RTA may direct the Service Provider to prepare and implement a Performance Improvement Plan if the Service Provider's performance against the KPMs is in the amber or red thresholds.
15.2 Performance Improvement Plan

If RTA determines, acting reasonably, that the Service Provider's performance against a KPM demonstrates that the Service Provider is not delivering value for money in performance of the Services, RTA will Direct the Service Provider in writing to implement a Performance Improvement Plan, providing:

(a) reasons for RTA's decision (including details of the Service Provider's poor performance); 
(b) process improvement recommendations; and

(c) the date by which a draft Performance Improvement Plan must be submitted to RTA for approval.

15.3 Agreeing a Performance Improvement Plan
(a) RTA will within 10 Business Days of receipt of the Service Provider's draft Performance Improvement Plan, notify the Service Provider that:

(i) RTA agrees with the Service Provider's Performance Improvement Plan, specifying a date for its implementation; or

(ii) RTA rejects the Service Provider's Performance Improvement Plan, specifying: 
(A) the issues which the Service Provider must address; 
(B) amendments that must be made to the Performance Improvement Plan; and
(C) the date by which the Service Provider must resubmit the Performance Improvement Plan.
(b) If paragraph (a)(ii) applies, the Service Provider must submit its amended Performance Improvement Plan to RTA by the date specified, demonstrating to RTA's satisfaction that it has addressed the issues notified under paragraph (a)(ii) and the provisions of paragraph (a) will reapply to the resubmitted Performance Improvement Plan.
(c) RTA's review of and agreement to a Performance Improvement Plan does not relieve the Service Provider from its obligations under the Contract or prejudice RTA's rights against the Service Provider, whether under the Contract or otherwise at Law.
15.4 Implementing the Agreed Performance Improvement Plan

The Service Provider must:

(a) implement the Agreed Performance Improvement Plan:
(i) in accordance with its terms; and

(ii) by the relevant date;
(b) monitor its performance against the Agreed Performance Improvement Plan; 

(c) update the Agreed Performance Improvement Plan (if required); and

(d) report to RTA on its progress against the Agreed Performance Improvement Plan.

16. process improvement and PEER EXCHANGE GROUP
16.1 Establishment of Peer Exchange Groups
The parties acknowledge that RTA will establish a Peer Exchange Group.

16.2 Purpose

(a) The purpose of the Peer Exchange Group is to achieve continuous improvement in both the Service Provider's delivery of the Services and the delivery of services by other councils in the Peer Exchange Group.  
(b) The Peer Exchange Group will:

(i) encourage resource sharing among councils (including the packaging of subcontracts);

(ii) undertake price and process benchmarking; and

(iii) provide a forum for members to raise issues and concerns.

16.3 Information

(a) The Service Provider acknowledges RTA will make available to the Peer Exchange Group (on a non-attributable basis) the Service Provider's work accomplishment, price and/or costs details relating to the Services.  
(b) The Service Provider will disclose to the Peer Exchange Group at the times and in the manner reasonably required by RTA details of the Service Provider's work practices and methodologies employed in carrying out the Services.  
16.4 Compliance

The Service Provider will attend meetings of the Peer Exchange Group and participate in such meetings in good faith.
16.5 Process improvement recommendations
RTA may from time to time during the Contract Term, inform the Service Provider of a process improvement and recommend that the Service Provider adopt the process.
PART E: CARE OF PEOPLE, PROPERTY, ENVIRONMENT / INDEMNITIES AND INSURANCE
17. CARE OF PEOPLE PROPERTY AND ENVIRONMENT
17.1 The Service Provider to prevent damage
(a) The Service Provider must, in carrying out the Services:

(i) prevent personal injury or death;  
(ii) prevent loss of, or damage to the physical works undertaken by the Service Provider as part of the Services (including temporary works);
(iii) prevent loss of or damage to the Assets in or upon which the Service Provider is carrying out the Services (other than to the extent the loss or damage to the Assets is a proper and necessary consequence of the performance of the Services); 
(iv) prevent loss or damage to adjoining other properties and the environment;

(v) locate and take care of existing Utilities;

(vi) repair or make good loss or damage to the Assets and, the environment arising out of carrying out the Services (other than to the extent the loss or damage to the Assets is a proper and necessary consequence of the performance of the Services); and 

(vii) bear the cost of repairing, or making good, loss or damage to adjoining and other properties and the environment arising out of carrying out the Services(other than to the extent the loss or damage to the Assets is a proper and necessary consequence of the performance of the Services).

(b) If urgent action is required to avoid death, injury, loss or damage and the Service Provider does not take necessary action immediately when RTA requests it, RTA may take the action (without relieving the Service Provider of its obligations), at the Service Provider's cost with RTA's costs being recoverable (at RTA's election) as a deduction from the Routine Services Fee.
(c) The Service Provider is responsible for the care of and must provide all storage and other protection necessary to preserve the condition of:

(i) any thing entrusted to the Service Provider by RTA for the purpose of carrying out any Services;

(ii) any thing brought into the Road Network by any person for the purpose of carrying out the Services; and
(iii) the Assets during the carrying out of the Services.
(d) If loss or damage occurs to anything and occurs while the Service Provider is responsible for its care under paragraph (a), the Service Provider must at its own cost promptly make good the loss or damage except where the loss or damage is a consequence, without fault or omission on the part of the Service Provider, of:

(i) any negligent or wrongful act or omission of RTA, RTA's authorised person or RTA's employees, consultants or agents of RTA; or

(ii) a Force Majeure Event.
17.2 Safety and protection of persons and property

(a) The Service Provider must, in carrying out the Services:

(i) give priority to the safety of motorists, pedestrians and any other persons or vehicles using the Assets or otherwise affected by the Services;

(ii) minimise the impact of the Services on motorists, pedestrians and other users of the Assets; 

(iii) coordinate its activities so as to ensure that no unnecessary interference is caused to members of the public or the operations of RTA or other Authorities with operations on or in the vicinity of any Assets;

(iv) provide all things and take all measures reasonably necessary to protect people and property; and

(v) prevent nuisance and unreasonable noise and disturbance.

(b) Subject to the powers and directions of any Authority, the Service Provider is responsible for the control, direction and protection of all traffic directly affected by the performance of the Services so as to minimise the effect of the Service Provider's operations on the free and safe flow of traffic on the Roads.  
(c) The Service Provider will not make any claim against RTA if it suffers any interference, loss or damage due to any act or omission by any Authority other than RTA.

17.3 Clean up work areas and premises

The Service Provider will clean up and keep clean and tidy all work sites and other places used for the Services.  This includes ensuring that potential pollutants are prevented from being discharged from the work site or from any vehicle or equipment used for the purpose of performing the Services, except to the extent permitted by Law.

17.4 Waste and surplus material

(a) Waste and surplus material arising from the performance of any Services are the Service Provider’s property and the Service Provider is responsible for their lawful disposal.

(b) Nothing in this clause limits the Service Provider’s responsibility to make appropriate arrangements with the owner of any item or thing (where the item or thing is not either an Asset or something owned by RTA or something the Service Provider was expressly authorised to dispose of by the terms of the Contract) before taking any action to dispose of that item or thing.
18. RELEASE and indemnity
18.1 Release

The Service Provider unconditionally releases RTA from all claims, suits, demands, actions or proceedings (whether at Law, in equity or arising under any statute) which the Service Provider has or may have against RTA or any of its agents arising out of or in connection with an act, default or omission of the Service Provider or any of the Service Provider's agents.  The Service Provider agrees not to sue or make any claim or demand against RTA or any of its agents in respect of matters covered by this release.

18.2 General Indemnity
(a) The Service Provider, whilst carrying out the Services, is liable for and indemnifies RTA against loss of, loss of use of, destruction or damage to property of RTA, including the Assets and existing property in or upon which the Service Provider is carrying out the Services, arising out of or as a consequence of the Service Provider carrying out the Services.

(b) The Service Provider is liable for and indemnifies RTA against claims by any person against RTA in respect to personal injury, illness, disease or death or loss of, loss of use of, destruction or damage to any property arising out of or as a consequence of the Service Provider carrying out or failing to carry out the Services.
(c) The Service Provider 's liability to indemnify RTA under paragraphs (a) and (b) is reduced proportionately to the extent that an Excepted Risk contributes to the loss, damage, destruction, death, disease, illness or injury. 
18.3 Intellectual Property indemnity

The Service Provider must indemnify RTA against any cost, expense, loss or other liability relating to any action, suit, claim, demand or proceeding relating to any infringement or alleged infringement of any Intellectual Property Right, in each case arising out of or as a consequence of the carrying out or a breach by the Service Provider of the Service Provider's obligations. 
18.4 Environmental indemnity

The Service Provider must defend and indemnify RTA against any and all claims, losses, liabilities, damages and expenses whenever made or incurred (and including without limitation, compensation, fines, penalties, loss of income to RTA, reduction in value of any land, investigation costs, clean-up costs and any other actions necessary or desirable pursuant to any Environmental Law and all legal fees and expenses and consultant's fees, including those arising by reason of any of the above or an action against the Service Provider under this indemnity) arising out of or in connection with an Hazardous Discharge or Environmental Event which occurs as a result of any act or omission of the Service Provider or any of its employees, agents or contractors.

18.5 Product Liability indemnity

The Service Provider must indemnify RTA against any liability of RTA to any person arising out of the failure of any product, materials or equipment supplied by the Service Provider either directly or through a subcontractor and irrespective of whether the failure is caused by design, manufacture, construction or installation.

18.6 Survival of indemnities

(a) The indemnities in the Contract survive the expiry or termination of the Contract.

(b) A party may recover a payment under an indemnity in the Contract before it makes payment in respect of which the indemnity is given.
19. INSURANCE
19.1 Insurances to be provided by RTA

(a) RTA has effected an insurance policy or policies to cover RTA, the Service Provider and all subcontractors employed from time to time in relation to the Services for their respective rights, interests and liabilities with respect to:

(i) Contract works – material damage

liability for loss or damage referred to in clause 17.2(a) including loss or damage to Materials (excluding constructional Plant, motor vehicles, appliances and things (including scaffolding, formwork and the like), clothing, tools and sundry equipment) of the Service Provider or any subcontractor used in or in relation to the carrying out of the Services or entrusted to the Service Provider by RTA for that purpose, but not forming or intended to form part of the physical work undertaken by the Service Provider as part of the Services; and

(ii) Third Party liability

liabilities to third parties of the type set out in clause 17.2(b) and subject to the maximum limits of liability set out in Schedule 1.

(b) RTA may in its discretion have other insureds named or included in the policy or policies referred to in paragraph (a), including any other government entity with an interest in the Services or the Road Network.

(c) RTA will maintain Contract works – material damage and third party liability insurance policies until expiry of the Contract Term.

(d) The Service Provider must contact RTA's insurance broker (as nominated in writing to the Service Provider) before the earlier of:

(i) 10 Business Days after the Commencement Date; or

(ii) the Service Provider commencing any part of the Services, 

to provide all details reasonably requested for the purposes of the insurances referred to in paragraph (a).

(e) The Service Provider acknowledges that extracts of the policy terms have been exhibited to the Service Provider prior to the Commencement Date.  Full copies of the policy terms are available for inspection by arrangement with RTA's insurance broker.

(f) The insurance cover under paragraph (a) is subject to exclusions. These are set out in the policy terms referred to in paragraph (e).
(g) The Service Provider must pay all excesses in relation to insured matters under any policy referred to in paragraph (a) in accordance with the policy terms (to the extent the Service Provider's act or omission causes the insurable event). The Service Provider will also pay third party claims made with respect to the Services which would otherwise be covered by PAI, except the amount of the claim is less than the excess under PAI.  RTA will reimburse the Service Provider for all excesses and third party claims that the Service Provider has paid in accordance with clause 12.1.
(h) The Service Provider acknowledges that:

(i) the insurances referred to in paragraph (a) have been obtained at RTA's cost; and

(ii) the Service Provider will not be entitled to payment of any allowance for the cost of obtaining such insurances or any additional insurance cover it considers necessary in relation to the subject matter of that insurance.

(i) The obtaining of insurance by RTA in accordance with this clause will not reduce, vary or otherwise affect the Service Provider's liabilities and obligations pursuant to clause 17, warranties given or otherwise under the Contract or in connection with the Services.

(j) If there is a claim for significant damage or destruction under the policy of insurance referred to in paragraph (a)(i) (as determined by RTA acting reasonably):

(i) all settlement amounts must be paid directly to RTA;

(ii) RTA may decide to have the physical works the subject of the Services reinstated, or may decide not to proceed with the physical works the subject of the Services, without creating any default by RTA under the Contract; and

(iii) the Service Provider must reinstate the physical works the subject of the Services if Directed by RTA and except as otherwise provided in the Contract may only make a Claim for payment of reinstatement of the physical works the subject of the Services up to the amount of any insurance settlement.

19.2 Insurances provided by the Service Provider
(a) The Service Provider must arrange and have in place insurance (irrespective of whether it has then been invoiced by or on behalf of the insurer for the cost of the insurance premiums) and pay all premiums for:

(i) workers compensation and related liability insurance in accordance with the requirements of the Workers Compensation Act 1987 (NSW), as required by Law and where possible, extended to indemnify RTA against statutory liability to persons employed by the Service Provider; and

(ii) a professional indemnity policy of insurance to cover liability for breach of professional duty (whether in contract or otherwise) arising out of any negligence, whether in relation to errors in design, documentation, supervision or other professional duties of the Service Provider (whether in contract or otherwise) with a limit of indemnity each claim and in the annual aggregate of not less than $20 million, extended to include cover for the Service Provider's responsibility for any breach of all such professional duties carried out on behalf of the Service Provider by subcontractors, suppliers or consultants; and
(iii) either comprehensive motor vehicle/mobile plant insurance or third party property damage insurance, with a minimum cover of $20 million and where possible in the joint names of RTA, the Service Provider and all subcontractors employed from time to time in relation to the Services for their respective rights and interests to cover their liabilities to third parties in connection with the use of each motor vehicle in relation to the Contract.

(b) The Service Provider must ensure that every subcontractor, supplier and consultant is insured at all times for workers compensation and related liability in accordance with the requirements of the Workers Compensation Act 1987 (NSW).
(c) The Service Provider must ensure that each policy required to be effected and maintained under the Contract or subcontracts is in effect for the Contract Term, except for the professional indemnity policy which must be maintained for 7 years after the expiry or termination of the Contract.

(d) All policies must:

(i) require the insurer to notify RTA (other than in relation to workers compensation and professional indemnity) at the same time as the insurer receives or gives any notice concerning the policy, and at least 7 days before any proposed cancellation of the policy; and

(ii) provide a notice of claim given to the insurer by RTA, the Service Provider, or a subcontractor, supplier or consultant will be accepted by the insurer as a notice of claim given by all of the insured.
(e) If the Service Provider fails to comply with paragraph (a), RTA may effect and maintain that insurance and pay the necessary premiums.  RTA may recover from the Service Provider the cost of the premiums and the RTA's reasonable costs of effecting and maintaining the insurance, as a debt due by the Service Provider.
19.3 Other insurance requirements

(a) Any other insurances required under the Contract will be taken out by either the Service Provider or RTA as directed.

(b) The effecting or approval of any or all insurance as required under the Contract will not in any way limit the liabilities or obligations of the Service Provider or RTA under other provisions of the Contract.

(c) The Service Provider must:

(i) ensure that in respect of each insurance required to be effected or taken out as required by clause 18.2 by the Service Provider or any subcontractor, supplier or consultant, it:

(A) does not do anything which prejudices any insurance;

(B) if necessary, rectifies anything which might prejudice any insurance;

(C) reinstates an insurance policy if it lapses;

(D) does not cancel, vary or allow an insurance policy to lapse without the prior written consent of RTA;

(E) immediately notifies RTA of any event which may result in an insurance policy lapsing or being cancelled;

(F) gives full, true and particular information to the insurer of all matters and things the non-disclosure of which might in any way prejudice or affect any such policy or the payment of all or any benefits under the insurance;

(ii) ensure that any insurance required to provide coverage to subcontractors acknowledges that the same coverage applies to suppliers and consultants;
(iii) ensure that any non-disclosure by one insured does not prejudice the right of any other insured to claim on the policy; and

(iv) ensure that a notice to the insurer by one insured will be deemed to be a notice by all insured parties.

19.4 Notices from or to the insurer

The Service Provider must, as soon as practicable after receiving any notice from the insurer that is:

(a) a notice of cancellation relevant to the Contract; or 
(b) any other notice relevant to the Contract under or in relation to the policy, 
inform RTA in writing that the notice has been given or served on the Service Provider.

19.5 Cross liabilities

(a) Where any liability insurance under the Contract is effected by the Service Provider in more than one name, the policy of insurance must provide that, to the extent that the policy may cover more than one insured, all insuring agreements and endorsements must operate in the same manner as if there were a separate policy of insurance covering each party comprising the insured and that the insurer agrees not to impute any acts, omissions or nondisclosures before or after the policy was effected by one insured to any other insured.

(b) Such policy must provide that the insurer waives all rights, remedies or relief to which it might become entitled by subrogation against any of the parties constituting the insured and that failure by any insured to observe and fulfil the terms of the policy will not prejudice the insurance in regard to any other insured policy.

19.6 Insurance claim procedures

(a) The Service Provider and RTA must, as relevant to the Contract:

(i) provide full particulars of any occurrence likely to give rise to a claim under any insurance policy effected as required by the Contract or of any notice of any claim or subsequent proceeding within 24 hours after becoming aware of any such event to the authorised person of the other party (appointed in accordance with clause 2.2) (other than a potential claim by one party against another).
(ii) not, without the consent of the insurer, or each other, make any admission, offer, promise or payment in connection with any occurrence or claim; 

(iii) promptly give all information and reasonable assistance as the insurer or its nominee may require in the prosecution, defence or settlement of any claim; and

(iv) give notice to each other as soon as practicable after discovery that a term, condition or clause of any insurance policy has been unintentionally or inadvertently breached.

(b) Notwithstanding the provisions of this clause, either party may take immediate action to avoid loss of life or damage to property where that is reasonably necessary in the circumstances and any such action will not prejudice the position of either party under the policies of insurance in respect of any loss, destruction or damage.

(c) The Service Provider must take such steps as are necessary or appropriate to ensure that a subcontractor, supplier or consultant (as applicable) will, in respect to an event or claim of like nature arising out of or relating to the operations or responsibilities of the subcontractor, supplier or consultant (as applicable) take in relation to RTA similar action to that which the Service Provider is required to take under this paragraph (c).
PART F: ADMINISTRATION

20. PERSONNEL
20.1 Requirements for Personnel

(a) The Service Provider must engage Personnel who:

(i) are appropriately qualified, competent and experienced in the provision of the type of services required under the Contract; and

(ii) hold and maintain all necessary licences and registrations (if any).

(b) The Service Provider must not permit a person appointed in respect of the Contract to undertake any other assignment which would conflict with the Service Provider's obligations under the Contract or RTA's interests generally.

(c) The Service Provider's responsibility for the performance of the Services and for the performance of its Personnel is not altered in any way by this clause 19 or by anything done in accordance with this clause 19.

21. ASSISTANCE BY Service Provider
21.1 RTA's Legal and Public Obligations
The Service Provider must provide all reasonable assistance to RTA and its agents in seeking to meet its legal and public obligations.

21.2 Public and Ministerial inquiries

The Service Provider must provide all reasonable advice, assistance and documentation to enable RTA to respond to any governmental inquiry. 
21.3 Publication of information

To give effect to this Contract, the Service Provider agrees to the publication of information relating to the Contract, including price and cost details and the Service Provider's identity.
22. CONFIDENTIALITY
22.1 Confidentiality

(a) Except for the efficient performance of the Services, the Service Provider will not, and will ensure that any persons employed by it do not:

(i) disclose to any person any information; or

(ii) publish any photographs, texts, documents, articles, advertisements or other information,

relating to the Contract, the Services or the Road Network without obtaining RTA's prior written consent.

(b) If requested by RTA, the Service Provider will execute a confidentiality agreement on terms reasonably required by RTA, in relation to any information obtained for the purposes of the Contract or the Services.
(c) This clause 21 does not apply to any information that is:

(i) in or enters the public domain, except through disclosure contrary to the Contract; or

(ii) was made available to the Service Provider by a person who is or was not under any obligation of confidence in relation to that information.

(d) The obligations of confidentiality set out in this clause 21.1 do not apply to the extent that the Service Provider is required by any applicable Law, the requirement of any relevant Authority or the rules of any stock exchange to disclose any information, provided the Service Provider:

(i) promptly gives notice to RTA of that requirement;

(ii) takes all lawful measures available, and allows RTA to take all lawful measures available to restrict disclosure of information; and

(iii) disclose only that portion of information which it is legally required to disclose.

(e) RTA may make information concerning the Service Provider available to other NSW Government authorities and ministries, including information provided by the Service Provider to RTA and information relating to the Service Provider's performance under the Contract.

(f) The Service Provider:

(i) acknowledges that RTA will disclose information on the Contract under section 15A(2) of the Freedom of Information Act 1989 (NSW);

(ii) must provide RTA with details of any other private sector entity in which the Service Provider has an interest that will be involved in performing any of the Service Provider's obligations under the Contract or that will receive a benefit under the Contract; and
(iii) agrees that the obligation under paragraph (f)(ii) is a continuing obligation under the Contract.
PART G: INTELLECTUAL PROPERTY
23. INTELLECTUAL PROPERTY
23.1 Assignment

(a) Unless agreed otherwise, all Intellectual Property Rights created in any document, matter or thing created or written in the course of performance of the Contract will vest in RTA on creation and the Service Provider assigns to RTA absolutely, all such Intellectual Property Rights immediately upon creation.

(b) The Service Provider will include provisions in all subcontracts and agreements with consultants to ensure that Intellectual Property Rights in any document, matter or thing created or written specifically for the Contract is assigned or otherwise transferred to RTA upon its creation.

23.2 Licence by RTA

RTA grants the Service Provider and any subcontractor or consultant a non-exclusive, royalty free licence to use RTA's Intellectual Property Rights vested under clause 22.1 and any other Intellectual Property Rights of or licensed to RTA that are necessary for undertaking the Services, solely for the purpose of carrying out the Services. The licence created by this clause 22.2 continues until termination or expiry of the Contract.

23.3 Limit of assignment

Nothing in this clause 22 is intended to vest in RTA any Intellectual Property Rights in the pricing information or pre-existing business methodologies of the Service Provider.
24. Not Used
PART I: SUSPENSION AND FORCE MAJEURE

25. SUSPENSION OF WORK
(a) RTA may direct the Service Provider to suspend the whole or part of the Services for any reason for a period nominated by the RTA.

(b) The Service Provider is entitled to its additional Actual Cost incurred due to the suspension except where RTA directs a suspension because of a default or act of omission by the Service Provider or any of the Service Provider's agents.

26. FORCE MAJEURE
26.1 Notification

(a) If the Affected Party alleges or wishes to claim that a Force Majeure Event has occurred it must promptly give the other party notice of the Force Majeure Event as soon as the Affected Party becomes aware of the occurrence of the Force Majeure Event.

(b) As soon as reasonably practicable after giving notice under paragraph (a), if the Affected Party is the Service Provider, the Service Provider must give RTA (progressively if necessary) full particulars of relevant matters pertaining to the Force Majeure Event including:

(i) the nature of the Force Majeure Event;

(ii) the obligations affected;

(iii) the action that the Service Provider has taken and/or proposes to take to remedy, overcome or mitigate the situation;

(iv) an estimate of the time during which the Service Provider will be unable to carry out the affected obligations due to the Force Majeure Event;

(v) an estimate of the costs that the Service Provider will incur to remedy, overcome or mitigate the situation; and

(vi) all insurance moneys to which the Service Provider believes it will be entitled in making good damage caused by the Force Majeure Event.

(c) After giving notice under paragraph (a) and, if the Affected Party is the Service Provider, paragraph (b), the Service Provider must continue to keep RTA's authorised person informed of all relevant information pertaining to the Force Majeure Event.

26.2 Meeting

The parties must meet within 5 Business Days of delivery of a notice under clause 25.1(a) to determine:

(a) whether a Force Majeure Event has occurred;

(b) the extent to which the Force Majeure Event is covered by insurance; and

(c) the estimated duration of the Force Majeure Event.

26.3 Suspension of obligations

(a) If a Force Majeure Event occurs and the Affected Party gives notice under clause 25.1(a), then:

(i) the Affected Party's obligations under the Contract (other than this clause 25.3) which are affected by the Force Majeure Event will be suspended, but only to the extent and for so long as the Force Majeure Event prevents or delays the Affected Party from performing those obligations; and

(ii) no default notice may be given under clause 29 in respect of a breach of such obligations during the period of suspension.

(b) Upon the Affected Party becoming able to recommence performing its obligations which were suspended under paragraph 25.3(a), subject to a reasonable period in order to remobilise, the Affected Party must recommence the performance of its obligations.

26.4 Payments

Nothing in this clause 25 will oblige RTA to pay the Routine Services Fee or the Ordered Work Price with respect to those Services which are not performed due to a Force Majeure Event.
26.5 Best endeavours to mitigate effect

During the period of suspension under clause 25.3, the Affected Party must use its best endeavours to overcome or mitigate the effects of the Force Majeure Event.  This may include incurring reasonable expenditure, rescheduling resources or implementing appropriate temporary measures.
26.6 Alternative arrangements

During the period of suspension under clause 25.3, RTA may make alternative arrangements for the performance of any suspended obligations of the Service Provider (without incurring any liability to the Service Provider).
26.7 Cessation of Force Majeure Event

The Affected Party must notify the other party immediately after it ceases to be prevented or delayed from performing its obligations as a result of a Force Majeure Event.

26.8 No financial relief to the Service Provider
RTA will not be obliged to provide any financial relief to the Service Provider during the period of suspension, to the extent of the suspension.

26.9 No compensation to RTA

The Service Provider will not be liable to compensate RTA for any costs or losses which RTA incurs during the period of suspension in respect of the suspended obligations.

PART J: issue RESOLUTION

27. issue RESOLUTION
27.1 Notice of Issue
Either party may give notice to the other of an Issue about the meaning or effect of the Contract, or about any matter arising under, out of or in any way connected with the Contract, within 28 days of becoming aware of the Issue.
27.2 Issue resolution process mandatory

The parties must follow the Issue resolution procedure in clause 26.3 before either commences proceedings.

27.3 Escalated Issue resolution process

If a party gives notice of an Issue under clause 26.1:

(a) RTA's authorised person and the Service Provider's authorised person must meet and acting in good faith, try to resolve the Issue quickly;
(b) if the Issue has not been resolved within 5 Business Days of the notice of Issue, the parties must refer the Issue to RTA's senior contract manager and the Service Provider's director of engineering who must meet and, acting in good faith try to resolve the Issue quickly;

(c) if the Issue has not been resolved within 10 Business Days of the notice of Issue, the parties must refer the Issue to RTA's regional manager and the Service Provider's General Manager who must meet and, acting in good faith try to resolve the Issue quickly.
If the Issue has not been resolved within 20 Business Days of notice of Issue either party may commence proceedings.
27.4 Service Provider must continue to perform

Notwithstanding the existence of an Issue, the Service Provider will continue to perform the Services under the Contract. 
27.5 Urgent Relief

The Issue resolution procedure does not prevent a party from seeking an urgent declaration or injunction from a court.
PART K: STEP– IN, removal of Services AND TERMINATION
28. RTA STEP–IN
28.1 Notice to remedy breach

If the Service Provider breaches an obligation under the Contract, RTA may in writing direct the Service Provider in writing to remedy the breach and specify the time and date by which the breach must be remedied, if the breach is capable of being remedied.
28.2 RTA step-in

If:

(a) the Service Provider fails to comply with a notice served under clause 27.1; or

(b) RTA reasonably believes that action must be taken to discharge its duty as an Authority,

RTA may remedy (or procure the remedy) of the default or perform (or procure performance of) such action.

28.3 Suspension of the Service Provider's obligations

If RTA exercises its rights under clause 27.2, the Service Provider's obligations under the Contract are suspended to the extent and for such period as the Service Provider is prevented from performing such obligations by RTA exercising its step-in right.

28.4 The Service Provider must assist RTA

If RTA exercises its step-in rights under clause 27.2, the Service Provider must assist RTA to ensure RTA is able to exercise its step-in rights effectively and expeditiously, including giving RTA or its nominees access to the Service Provider's Plant or other documents and materials produced by the Service Provider.

28.5 Step-in rights cease

(a) If RTA exercises its step-in rights, RTA may, after giving reasonable prior notice to the Service Provider, cease to exercise those rights.  

(b) RTA 's step-in rights will cease once the relevant breach has been remedied.

28.6 RTA not required to remedy breach

The Service Provider acknowledges and agrees that RTA is not obliged to remedy any breach, or to overcome or mitigate any risk or risk consequences, in respect of which RTA exercises its step-in right.

28.7 Service Provider to compensate RTA

The Service Provider must pay to RTA as a debt due and payable any costs expenses or other losses incurred by RTA arising out of in connection with the exercise of its step-in rights under this clause 27.

28.8 No payments by RTA

RTA will have no liability to the Service Provider arising out of or in connection with the exercise by RTA of its step-in rights under this clause 27.

28.9 RTA may suspend the Service Provider's authorisation

If RTA issues a notice to the Service Provider under clause 27.1, RTA may immediately by written notice to the Service Provider cancel any authorisation granted by RTA to the Service Provider.

28.10 No prejudice to other rights

Nothing in this clause 27 prejudices RTA's other rights under the Contract with respect to the Service Provider's default.

29. service provider DEFAULT OR INSOLVENCY
29.1 Service Provider's Default

(a) If the Service Provider commits a Service Provider Default RTA may give the Service Provider written notice to show cause.

(b) A notice given under paragraph (a) will:

(i) outline details of the Service Provider Default;

(ii) require the Service Provider to show cause in writing why RTA should not exercise a right referred to in paragraph (c); and 

(iii) specify a date by which the Service Provider must show cause.
(c) If by the time specified in a notice given under paragraph (a) the Service Provider fails to show reasonable cause why RTA should not exercise a right referred to in this paragraph (c), RTA may by written notice to the Service Provider:

(i) remove the Service Provider's right to perform Routine Services for the next Maintenance Period;

(ii) remove indicative Ordered Work funding allocations from the Agreed RMAP; or

(iii) terminate the Service Provider's employment under the Contract.

(d) RTA must give any notice under paragraph (c)(i) no later than 6 months prior to the commencement of the next Maintenance Period.

(e) Nothing in this clause 28 affects or negates RTA's common law rights to terminate or for damages.

29.2 Termination for the Service Provider's Insolvency

In the case of the Service Provider's Insolvency, RTA may give the Service Provider a notice terminating its employment under the Contract.

29.3 Consequences of termination

If RTA terminates the Service Provider's employment under this clause 28, it may at its sole discretion employ others to complete the Services and the following will then apply:

(a) the Service Provider must remove all Materials it has brought onto the Road Network for the purpose of the Contract, but must leave any Materials required by RTA to have the Services completed;
(b) the Service Provider must assign to RTA the Service Provider's rights and benefits in all its contracts concerning the Services, warranties and performance bonds, bank guarantees, insurance bonds, other security of a similar nature or purpose and retention held by the Service Provider, with effect from the date of termination of its employment under the Contract;
(c) the Service Provider must consent to a novation to RTA or its nominees of all subcontracts and its other contracts concerning the Services, as required by RTA and must procure at the time of entering into each Subcontract and other contracts, the consent in writing of all of its Subcontracts, suppliers and consultants to the novation. RTA may at any time make payments and may deduct, withhold or set off any amount to be paid under the novated contracts from amounts otherwise payable to the Service Provider; and
(d) the Service Provider must do everything and sign all documents necessary to give effect to this clause 28, and it irrevocably appoints RTA as its attorney to do this in its name if it fails to do so.
30. rta TERMINATION FOR CONVENIENCE

30.1 RTA may terminate Contract for convenience

RTA may terminate the Contract for its convenience, by giving at least six months written notice with effect from the date stated in the notice and without the need to give reasons.

30.2 The Service Provider's obligations

(a) The Service Provider must comply with any Directions of RTA to wind down and stop work.

(b) The Service Provider must remove any temporary work brought to the Road Network for completing the Services, except for those items identified in the termination notice as to be retained on the Road Network.
30.3 Payments on termination for convenience

(a) After termination under clause 29.1, subject to its rights under the Contract, including any right of set-off, RTA must pay the Service Provider:

(i) the value completed for all Services carried out (as determined under clause 12.2) to the date the termination notice takes effect, after taking into account previous payments and any deductions, retentions or set-offs;
(ii) the cost of Materials reasonably ordered by the Service Provider for the Services which it is legally liable to accept, but only if on payment these unfixed Materials become the property of RTA, free of any Encumbrances;

(iii) the reasonable, direct costs of removal of any temporary work and other things from the Road Network incurred by the Service Provider, but only if the Service Provider complies with a strict duty to mitigate costs; and
(iv) costs reasonably incurred by the Service Provider in the expectation of completing the Services and not included in any other payment by RTA.  
(b) The payments referred to in paragraph (a) are in full compensation for termination under this clause 29, and the Service Provider has no claim for damages or other entitlement whether under the Contract or otherwise.
31. service provider TERMINATION FOR CONVENIENCE

31.1 Service Provider may terminate Contract for convenience

The Service Provider may terminate the Contract for its convenience, by giving at least six months written notice prior to the commencement of the next Maintenance Period, with effect from the end of the current Maintenance Period.

31.2 The Service Provider's obligations

If the Service Provider terminates the Contract under clause 30.1, the Service Provider must:

(a) comply with any Directions of RTA in respect of the Services still to be carried out; and
(b) remove any temporary work brought to the Road Network for completing the Services before the end of the relevant Maintenance Period (except for those items directed by RTA to be retained on the Road Network).
PART L: STATUTORY CONTEXT

32. ROADS ACT

32.1 Roads Act requirements

(a) Under section 61 of the Act, it is exclusively the function of RTA to make decisions as to what road work is to be carried out on any freeway, State highway or metropolitan main road and on any other classified road in respect of which the carrying out of that kind of road work is, by virtue of an agreement or direction under Part 5 Division 3, the responsibility of RTA.

(b) Under section 62 of the Act, RTA and a roads authority may enter into an agreement under which some or all of the functions of the roads authority with respect to a classified road become, to the extent provided by the agreement, the responsibility of RTA.

(c) Under section 63 of the Act, the Minister from time to time administering the Act may, if of the opinion that special circumstances so require, direct that some or all of the functions of a roads authority with respect to a classified road are to become, to the extent provided by the direction, the responsibility of RTA.

(d) Under section 64 of the Act, RTA may exercise the functions of a roads authority with respect to any classified road whether or not it is the roads authority for that road.

(e) All of the roads included in the Assets are classified roads and in many cases they will also be freeways, State highways or metropolitan main roads for the purposes of the Act.  

(f) Many, if not all , of the Services constitute “road work” as defined in the Act.

(g) By establishing the Contract, RTA:

(i) exercises (or establishes a vehicle for the exercise of) its exclusive functions under section 61 for all freeways, State highways or metropolitan main roads included in the Assets and for any other classified roads included in the Assets to the extent that carrying out of any kind of road work on those roads has become the responsibility of RTA by virtue of a separate agreement or a direction under Part 5 Division 3 of the Act;
(ii) exercises (or establishes a vehicle for the exercise of) any functions of a roads authority which have become its responsibility by virtue of, and to the extent provided by, a separate agreement under section 62 of the Act with respect to roads included in the Assets and functions included in the Services;

(iii) exercises (or establishes a vehicle for the exercise of) any functions of a roads authority which have become its responsibility by virtue of, and to the extent provided by, a Ministerial direction under section 63 of the Act with respect to roads included in the Assets and functions included in the Services;
(iv) (to the extent that functions are not currently RTA’s responsibility under Part 5 Division 3 of the Act), exercises the functions of a roads authority under section 64 with respect to all roads included in the Assets, but only with respect to those functions which RTA has expressly contracted the Service Provider to carry out under the terms of the Contract;

(v) engages the Service Provider as an independent contractor pursuant to section 253 of the Act, notwithstanding that the Service Provider may also be the roads authority for most or all of the roads included in the Assets; and
(vi) without limiting any provision of the Act (and, notably sections 61, 62(2), 63(2) and 64(2)), nothing in the Contract prevents the Service Provider from exercising its functions as a roads authority with respect to any Asset or Service.  All terms used in this clause and defined in the Act have the meanings given to them in the Act.
PART m: GENERAL

33. NOTICES
33.1 How to give a notice

A notice, consent or other communication under this deed is only effective if it is:

(a) in writing, signed by or on behalf of the party giving it;

(b) addressed to the party to whom it is to be given; and

(c) either:

(i) delivered or sent by pre-paid mail (by airmail, if the addressee is overseas) to that party's address; or
(ii) sent by fax to that party's fax number and the machine from which it is sent produces a report that states that it was sent in full.

33.2 When a notice is given

A notice, consent or other communication that complies with this clause is regarded as given and received:

(a) if it is delivered or sent by fax:

(i) by 5.00 pm (local time in the place of receipt) on a Business Day - on that day; or

(ii) after 5.00 pm (local time in the place of receipt) on a Business Day, or on a day that is not a Business Day - on the next Business Day; and

(b) if it is sent by mail:

(i) within Australia – 3 Business Days after posting; or

(ii) to or from a place outside Australia – 7 Business Days after posting.
(c) if it is delivered or sent by email:

(i) by 5.00 pm (local time in the place of receipt) on a Business Day - on that day; or

(ii) after 5.00 pm (local time in the place of receipt) on a Business Day, or on a day that is not a Business Day - on the next Business Day.

33.3 Address for notices

Each party's address and fax number are as set out below or as the party notifies the other Party.

RTA
Address:
[Note: to insert]

Fax number:
[Note: to insert]
Attention:
[Note: to insert]

Service Provider
Address:
[Note: to insert]

Fax number:
[Note: to insert]
Attention:
[Note: to insert]
34. AMENDMENT
The Contract may only be amended, supplemented, replaced or novated by another document signed by each of the parties.

35. ASSIGNMENT
(a) The Service Provider will not assign or encumber a right or interest under the Contract without the prior written consent of RTA.

(b) RTA will not assign the Contract or a right or interest under the Contract without the prior written consent of the Service Provider, which may not be unreasonably withheld.
36. GENERAL
36.1 Governing law

The Contract is governed by the laws of New South Wales and both parties submit irrevocably to the non-exclusive jurisdiction of the courts of New South Wales.

36.2 Survival of terms

The invalidity or unenforceability of any part or provision of the Contract does not affect the enforceability of any other part or provision of the Contract and the invalid or unenforceable part is severable.

36.3 Relationship of parties

(a) Except as expressly provided in this clause, the Contract is not intended to create and should not be construed as creating, any partnership, joint venture or fiduciary relationship between any one or more of the parties, or confer a right in favour of either of the parties to enter into any commitment on behalf of the other or otherwise to act as its agent.

(b) Each of the parties is an independent entity, and for the purposes of the Contract, the officers, employees, agents or subcontractor of each party will not be deemed to be officers, agents or subcontractor of the other, unless deemed otherwise by Law and without limiting the generality of this clause each party will pay all costs associated with its own officers, employees and contractors including any fringe benefits tax liability attaching to the grant of any fringe benefit to such officers and employees in respect of their appointment.
36.4 Liability for expenses, duty, taxes and other imposts

The Service Provider must pay any duty, taxes or other imposts in respect of the Contract or payable in connection with the performance of the Services.

36.5 Attorneys

Each person who executes the Contract on behalf of a party under a power of attorney declares that he or she is not aware of any fact or circumstance that might affect his or her authority to do so under that power of attorney.

36.6 Giving effect to the Contract

RTA and the Service Provider must do anything (including execute any document) and must ensure that its employees and agents do anything (including execute any document) that the other party may reasonably require to give full effect to the Contract.

36.7 Waiver of rights

Waiver or relaxation partly or wholly of any of the terms of the Contract will:

(a) be effective only if in writing and signed by each party;

(b) apply only to a particular occasion unless expressed to be continuing; and 

(c) not constitute a waiver or relaxation of any other term of the Contract.

36.8 Operation of the Contract

The Contract applies to work under the Contract, whether the work under the Contract is undertaken before, on or after the Commencement Date.
36.9 Consents

Subject to any express provision in the Contract to the contrary, a party may conditionally or unconditionally give or withhold any consent to be given under the Contract.

36.10 Inconsistency with other documents

(a) The various documents comprising the Contract from time to time are intended to be complementary and what is required by or contained in one of them is as binding as if required or contained in all of them.

(b) If the Service Provider discovers any inconsistency, ambiguity, omission or discrepancy between or within the Specification and any other document prepared for the purpose of executing the Services, it must notify RTA's authorised person in writing of the inconsistency, ambiguity, omission or discrepancy.

(c) If an inconsistency, ambiguity, omission or discrepancy is discovered and brought to the attention of RTA's authorised person, or is discovered by RTA's authorised person, RTA's authorised person:

(i) must inform the Service Provider as to the interpretation the [RTA's authorised person] believes should be followed by the parties;

(ii) may, if the inconsistency, ambiguity, omission or discrepancy can be resolved by altering or amending any part of the Contract, either make the required alteration or amendment or Direct that the alteration or amendment be made in accordance with the relevant provisions of the Contract.

(d) Where the inconsistency, ambiguity, omission or discrepancy is not resolved by the application of the principle in paragraph (c), the following order of precedence applies:

(i) these General Conditions; and
(ii) the Specifications.
36.11 Counterparts 

The Contract may consist of a number of counterparts and if so the counterparts taken together constitute one and the same document.
36.12 Civil Liability Act

The operation of Part 4 of the Civil Liability Act 2002 (NSW) is excluded in relation to any rights, obligations and liabilities arising under or in relation to the Contract regardless of how such rights, obligations or liabilities are sought to be enforced. 

37. INTERPRETATION

37.1 Definitions

In the Contract: 

Accumulated Forecast means the aggregate of all Agreed RMAP Routine Services expenditure forecasts, at the date of adjustment under clause 11.3. 

Act means the Roads Act 1993 (NSW). 
Actual Cost means the sum of the Direct Costs plus Indirect Costs incurred in carrying out  the particular Services.
Affected Party means a party affected, or which alleges it is affected, by a Force Majeure Event.

Agreed Performance Improvement Plan means a Performance Improvement Plan agreed by RTA in accordance with clause 14.3.
Agreed RMAP means an RMAP agreed by RTA in accordance with clause 6.5.

Approved means unconditionally approved by RTA and Approval has a corresponding meaning.
Assets has the meaning given to that term in RTA M2. 
Authority means any government or government department, local government, council, government or statutory Authority, administrative or judicial body or tribunal, agency, minister, statutory corporation or instrumentality or any person (whether autonomous or not) who is charged with the administration of a Law which has a right to give any consent or impose any requirements in respect to the Services.
Business Day means a day which is not a Saturday, Sunday or public holiday in New South Wales or 27, 28, 29, 30 or 31 December.
Commencement Date means 1 October 2008. 
Contract means, at any time the current version of this document including all schedules and the other Contract Documents, and includes any amendments made in accordance with this document.

Contract Documents means all documents referred to in clause 3.4.

Contract Term means the period specified in clause 3.1. 
Days means Business Days.
Default Rate means the rate as determined by the Uniform Civil Procedure Rules 2005 on unpaid judgments for the period in which the amount remains unpaid.
Defect has the meaning given to that term in RTA M2. 
Direct Costs means those costs directly expended in performing the particular Services such as plant, material and labour (up to and including the level of work supervisor), any excess paid by the Service Provider in relation to a claim under the insurance referred to in clause 18.1, and third party claims made with respect to the Services which would otherwise be covered by PAI, except the amount of the claim is less than the excess under PAI.
Direction includes a direction, agreement, approval, authorisation, certificate, decision, demand, determination, explanation, instruction, notice, order, permission, rejection, request or requirement of RTA and Direct has a corresponding meaning.

Encumbrance means any mortgage, charge, lien, title retention, trust, power or other encumbrance.

Environment means the surroundings including air, water, land, natural resources, flora, fauna, humans and their interrelation.
Environmental Event means:

(a) non-compliance with or the violation of any Environmental Law; or
(b) an offence under any Environmental Law.

Environmental Law means any Law relating to the Environment (as defined in the Contaminated Land Management Act 1997), building, planning, health, safety or occupational health and safety and obligations under the common law.
Excepted Risk means any of the following:

(a) any negligent act or omission of RTA, RTA's authorised person or the employees, consultants or agents of RTA;

(b) war, invasion, act of foreign enemies, hostilities, (whether war be declared or not), civil war, rebellion, revolution, insurrection or military or usurped power, martial law or confiscation by order of any Authority; or

(c) ionising radiations or contamination by radioactivity from any nuclear fuel or from any nuclear waste from the combustion of nuclear fuel not caused by the Service Provider or the Service Provider's employees or agents.
Final Payment Claim means the final Payment Claim under the Contract made by the Service Provider under clause 12.2.  
Final Payment Schedule means a payment schedule containing the Final Scheduled Amount.

Final Scheduled Amount means RTA's assessment of the Service Provider's Final Payment Claim, being the amount RTA proposes to pay to the Service Provider, or the Service Provider must pay to RTA.
Fixed Upper Limit means the annual Routine Services budget.
Force Majeure Event means each of the following events:

(a) earthquake, cyclone, natural disaster, landslide, mudslide, fire and explosion;
(b) a flood which might be expected to occur once or less in every 50 years;
(c) a "terrorist act" (as defined in section 5 of the Terrorism Insurance Act 2003 (Cth) as at the date of the Contract);
(d) war, invasion, act of foreign enemies, hostilities (whether war is declared or not), civil war, rebellion, revolution, insurrection or military or usurped powers, martial law or confiscation by order of any Authority;
(e) ionising radiations or contamination by radioactivity from any nuclear fuel or from any nuclear waste from the combustion of nuclear fuel;
which:
(i) is beyond the reasonable control of the Affected Party; and
(ii) prevents or delays the Affected Party from performing any of its obligations under the Contract where that cause or the consequences of the cause:

(A) has not resulted from the Affected Party breaching a term of the Contract; and

(B) if the Affected Party is the Service Provider, could not have been prevented, avoided, remedied or overcome by the Service Provider or its Subcontractors taking those steps which a prudent, experienced and competent contractor would have taken.
General Conditions means clauses 1 to 36 of this document.
General Manager means the person exercising the function of general manager of the Service Provider pursuant to the use of that term in the Local Government Act 1993 (NSW).
GST means the same as "GST" means in the GST Law.

GST Law means the same as "GST Law" means in the A New Tax System (Goods and Services Tax) Act 1999 (Cth).
Hazard has the meaning given to that term in RTA M2.

Hazardous Discharge means any emission, spill, leak, release, escape or discharge into or upon:

(f) the air;
(g) any soil;
(h) any improvements;
(i) any surface water or ground water; 
(j) any Asset,

of any Waste, other than Hazardous Discharge permitted by an Environmental Law.

Hold Point has the meaning given to that term in RTA M2.
Incident Response Form means the form set out at Annexure H of RTA M2.
Incident Response Work means work required in responding to one or more event which requires urgent action to protect life, property, the environment, or an occasion when emergency services (police, fire brigade, ambulance or state emergency services) take control of Assets.  An incident need not arise from a Defect, whether at the level where a Defect is required to be rectified or otherwise.
Indirect Costs means those costs indirectly expended in performing the particular Services, such as site supervision, depot costs, management costs, insurance premiums (excluding premiums for contract works and public and products liability insurance). 
Initial Term means the period from the Commencement Date to 30 June 2012.
Initial Payment means the first Routine Services Fee instalment due under the Contract.

Insurances mean the insurances required to be effected under the Contract.

Intellectual Property Right means all present and future rights conferred by statute, common law or equity in or in relation to copyright, trade marks, patents, designs, circuit layouts, plant varieties, business and domain names, inventions and confidential information and other results of intellectual activity in the industrial, commercial, scientific, literary or artistic fields whether or not registrable, registered or patentable. These rights include:

(k) all rights in all applications to register these rights;

(l) all renewals and extensions of these rights; and

(m) all rights in the nature of these rights, such as moral rights.
Issue means any issue, dispute or difference raised by either party under clause 26.
JPA or Joint Planning Assessment means the annual joint planning exercise conducted by both RTA and the Service Provider, in accordance with the terms of RTA M1.
KPM means a key performance measure as set out at Annexure E of RTA M2.
Law means:

(n) acts, ordinances, regulations, by-laws, orders, awards and proclamations of the jurisdiction where the Services are being carried out;

(o) certificates, licences, consents, permits, approval, judgments, orders, directions and requirements of Relevant Authorities;

(p) any RTA Policies;

(q) all applicable standards, guidelines and codes of practice issued by the NSW Government or by other parties; 

(r) obligations under the common law and in equity; and

(s) fees and charges payable in connection with the foregoing.
Maintenance Activity Group has the meaning given to that term in RTA M2.

Maintenance Intervention and Investigatory Requirements has the meaning given to that term in RTA M2.
Maintenance Period means:

(t) the period commencing on the Commencement Date and ending on 30 June 2009; and

(u) each subsequent period commencing on 1 July and ending on 30 June the following year.
Mandatory Activities has the meaning given to that term in RTA M2.
Materials means any raw or manufactured material, goods, or things (other than Plant) required for use in providing the Services.
NSW Government Codes of Practice means any document issued by the NSW Government, including but not limited to the code of practice for procurement issued on 18 January 2005, and any documents adding to or replacing those documents from time to time.
Occupational Health and Safety Management Plan means the plan that complies with the requirements of clause 9.3.
Ordered Work means those works set out at annexure D of RTA M2, as ordered in accordance with clause 7.
Ordered Work Margin means an additional mark-up for estimating risk or risk of rework if the basis for payment is lump sum or schedule of rates.
Ordered Work Price means the amount agreed between RTA and the Service Provider or determined or Directed by RTA under clause 7 as payable to the Service Provider for the carrying out of Ordered Work which may be payable on any of the following bases:
(v) lump sum comprising of: 

(i) the Service Provider's estimated Direct Costs and Indirect Costs of carrying out the Ordered Work;

(ii) the costs of preparing the estimate; and

(iii) the Service Provider's Ordered Work Margin;

(w) Actual Cost of providing the Ordered Work, up to an amount set as the upper limit;

(x) Actual Cost of providing the Ordered Work without a set upper limit; 

(y) schedule of rates; or

(z) any combination of the bases of payment set out in paragraphs (a), (b), (c) and (d) above.
Payment Claim means a claim for payment made under clause 12. 
Payment Schedule means a payment schedule containing RTA's assessment of a Payment Claim and stating the amount RTA proposes to pay as the Scheduled Amount, as referred to in clause 12.
Peer Exchange Group means a group comprising RTA's authorised person, Authorised Delegates (as that term is defined in clause 2.2(c)(i)), the Service Provider's authorised person and other regional councils.  
Performance Improvement Plan means a program of remedial measures and activities designed to remedy poor performance under the Contract. 
Personnel means:

(aa) officers, employees, agents or the Service Providers of the Service Provider; and

(ab) officers, employees or agents of those the Service Providers, engaged to or who provide any part of the Services.

Plant means all plant, equipment and facilities used or required for performing the Services (irrespective of ownership) other than plant, equipment and facilities of RTA.
Proposed Work Price means an estimate to undertake Ordered Work, excluding any provision for wet weather risk, calculated on any of the following bases:

(ac) lump sum amount comprising of: 

(i) the Service Provider's estimated Direct Costs and Indirect Costs of carrying out the Ordered Work;

(ii) the costs of preparing the estimate; and

(iii) the Service Provider's Ordered Work Margin;

(ad) Actual Cost of providing the Ordered Work up to an amount set as the upper limit;

(ae) Actual Cost of providing the Ordered Work without a set upper limit; 

(af) schedule of rates; or

(ag) any combination of the bases of payment set out in paragraphs (a), (b), (c) and (d) above.
Quality Plan has the meaning given to that term in RTA M2.
Rectification Requirement means the standard to which the Service Provider must rectify Defects in the Assets and the work necessary to achieve the required standard of Defect rectification.
RFP means a request for proposal issued by RTA for Ordered Works.
RMAP means an annual maintenance works program setting out:

(a)
for Routine Services: accomplishments and estimated Actual Cost for Mandatory Activities and Supplementary Activities; and

(b)
for Ordered Works: indicative or actual funding allocations and accomplishments,

as updated from time to time, in the format as set out at Annexure G.1 and G.2 of RTA M2.
Road has the same meaning as given to it by the Roads Act 1993 (NSW).
Road Network has the meaning given to that term in RTA M2.
Rollover Date means the last day of the Initial Term and each anniversary of that date.
Routine Services has the meaning given to that term in RTA M2.
Routine Services Fee means the forecast expenditure for Routine Services specified in the Agreed RMAP, as adjusted in accordance with the Contract. 

RTA 21M means the occupational health and safety requirements the Service Provider is required to comply with pursuant to RTA M1.
RTA G34M means the environmental management specification the Service Provider is required to comply with pursuant to RTA M1.
RTA M1 means RTA QA Specification M1 General Network Management Requirements.

RTA M2 means RTA QA Specification M2 Annexures.
Scheduled Amount means the amount of payment (if any) stated in a Payment Schedule, that RTA proposes to make in relation to a Payment Claim as referred to in clause 12.1.
Service Provider means the New South Wales Local Government Authority named in these General Conditions as the Service Provider. 

Service Provider's Default means a substantial breach of the Contract by the Service Provider, including, without limitation, any of the following:

(a) abandoning the carrying out of the Services;
(b) suspending progress of the carrying out of the Services, in whole or in part without the written agreement of RTA;
(c) failing to comply with a Direction in writing or confirmed in writing by RTA;
(d) failing to carry out the Services with professional skill and care and competence;
(e) failing to maintain any registration or licence required by Law to carry on activities required under the Contract; and

(f) failing to effect and maintain insurance policies as required under the Contract; and

(g) a failure to:

(i) submit a draft Performance Improvement Plan when required under clause 14.2; 
(ii) implement an Agreed Performance Improvement Plan in accordance with under clause 14.4; or
(iii) remedy poor performance identified by RTA in a notice under clause 14.2, despite the implementation of an Agreed Performance Improvement Plan. 
Service Provider's Insolvency means any of the following applying to the Service Provider:

(ah) insolvency;

(ai) the Service Provider indicates that it does not have the resources to perform the Contract;

(aj) an application for winding up is made which is not stayed within 10 Business Days;

(ak) a winding-up order is made;

(al) a controller, administrator, receiver, receiver and manager, provisional liquidator or liquidator is appointed;

(am) a mortgagee enters into possession of any property of the Service Provider;

(an) notice is given of a meeting of creditors for the purposes of a deed of arrangement; or

(ao) any actions having a similar effect are taken.
Services means all the work and services that the Service Provider is required to perform under the Contract, including the Routine Services, Ordered Work and Incident Response Work.
Specification means all of the specifications incorporated in the Contract and includes any associated drawings. 
Supplementary Activities has the meaning given to that term in RTA M2.
Variation means a change to the Services including additions, increases, omissions and deductions to and from the Services, including a change to the Maintenance Intervention & Investigatory Requirements and Rectification Requirements.
Work Order means a Work Order issued in accordance with the Contract. Where the term “Work Order” is used in respect of any Ordered Work, it refers to the specific Work Order under which the Ordered Work were ordered.  A Work Order under the Contract incorporates the Work Order Terms.
Work Order Terms means the conditions applying to Work Orders set out at Exhibit 1.
Work Proposal has the meaning given to that term in RTA M2. 
Work Request has the meaning given to that term in RTA M2.
37.2 Rules for interpreting this document

(a) Headings are for convenience only and do not affect interpretation. The following rules also apply in interpreting the Contract, except where the context makes it clear that a rule is not intended to apply.

(b) A reference to:

(i) legislation (including subordinate legislation) is to that legislation as amended, re-enacted or replaced, and includes any subordinate legislations issued under it;

(ii) a document or agreement, or a provision of a document or agreement, is to that document, agreement of provision as amended, supplemented, replaced or novated;

(iii) a party includes a permitted substitute or a permitted assign of that party;

(iv) a person includes any type of entity or body of persons, whether or not it is incorporated or has a separate legal identity, and any executor, administrator or successor in law of the person;

(v) a discretion means an unfettered discretion, not limited by implications; and

(vi) anything (including a right, obligation or concept) includes each part of it.

(c) Any reference to currency is a reference to Australian dollars, unless stated otherwise.

(d) No rule of construction applies to the interpretation of the Contract to the disadvantage of one party on the basis that the party prepared it.

(e) A decision of RTA's authorised person includes a direction, determination, approval, authorisation, consent, agreement, recommendation or requirement of RTA's authorised person.

37.3 Business days

If the time for giving any notice, issuing any certificate, making any payment or doing any other act required or permitted by the Contract, falls on a day that is not a Business Day, then the time for giving the notice, issuing the certificate, making the payment or doing the other act will be deemed to be on the next Business Day.
37.4 Ambiguous terms

(a) If RTA's authorised person considers, or the Service Provider's Authorised Person notifies RTA's authorised person in writing it considers that there is an ambiguity, discrepancy or inconsistency in, or between, the documents comprising the Contract, RTA's authorised person will direct the interpretation of the Contract which the Service Provider will follow.

(b) In giving a direction in accordance with paragraph (a), RTA's authorised person is not required to determine whether or not there is an ambiguity or discrepancy or inconsistency in, or between, the documents comprising the Contract.

(c) Any direction RTA's authorised person gives in accordance with paragraph (a): 

(i) does not in any way lessen or otherwise affect:

(A) the Service Provider's obligations under the Contract or according to Law;

(B) RTA's rights against the Service Provider, whether under the Contract or according to Law; and

(ii) will, in respect of the notice given by the Service Provider's Authorised Person under paragraph (a), be given within 20 Business Days of receipt of that notice.
Extract of insurance policy terms 

Extract of Insurance Terms

Roads and Traffic Authority of NSW

Note: 

The contents and the intellectual property of these wordings are deemed to be commercially sensitive and are the property of the Aon Risk Services Australia Limited and as such there should be no disclosure of the information contained therein to parties outside of Roads and Traffic Authority of NSW.

No material anywhere in this report or in the policy wordings may be copied or further disseminated without the express and written permission of Aon Risk Services.

Issued through:

Corporate Risk Services

Aon Risk Services Australia Limited 

ABN 17 000 434 720

Level 33, Aon Tower

201 Kent Street

SYDNEY NSW 2000

Telephone 61 2 9253 8407

Facsimile   61 2 9253 7106

In consideration of the Named Insured having paid or agreed to pay the Premium, the Insurers agree to indemnify the Insured in the manner and to the extent provided herein, subject always to the Limits and Sub-limits of Liability, Conditions, Exclusions and other terms of this Policy.

The liability of all of the Insurers collectively will in no case exceed the Limits and Sub-limits of Liability stated in the Schedule or elsewhere in this Policy.  Furthermore, the liability of each of the Insurers individually will in no case exceed the proportion set against each Insurer’s name.

Signed for and on behalf of the Insurers

Section 1 Contract Works & Section 2 Third Party

Insurers and Proportions


	Class of Insurance
	Policy No
	Underwriter
	Policy Limit(s)
	Deductible(s)/ Excesses

	CONTRACT WORKS
	99-0000476-CGR
	Allianz Australian Insurance Ltd
	CONTRACTS UP TO A$50,000,000
	Contracts up to A$5,000,000
	A$15,000

	
	
	
	
	Contracts between A$5,000,001 and $20,000,000 


	A$50,000

	
	
	
	
	Contracts between A$20,000,001 and A$50,000,000


	A$100,000

	
	
	
	
	Tunnelling Contracts
	A$250,000

	THIRD PARTY LIABILITY
	99-0000476-LGR
	Allianz Australian Insurance Ltd
	A$20,000,000
	Injury to Contractors
	A$50,000

	
	
	
	
	Products Liability


	A$50,000

	
	
	
	
	Underground Services


	A$50,000

	
	
	
	
	All other claims
	A$10,000

	EXCESS THIRD PARTY LIABILITY

*
	TBA
	Allianz Australian Insurance Ltd
	A$70,000,000
	Primary A$20,000,000
	

	EXCESS THIRD PARTY LIABILITY

*
	TBA
	American Home Insurance Ltd
	A$110,000,000
	Excess of A$70,000,000 

Excess of A$20,000,000
	


* Excess Third Party insurances are annually renewable.
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Important Notice

This document is a summary of the Annual Contract Works — Third Party Liability Insurance Policies arranged on behalf of the RTA in respect of its Construction Contracts commenced after 1 October 2006.

This summary is designed to acquaint the RTA Project Management and contractors with the details of the basic cover provided by the Insurance Policies.

The summary is an abbreviated form of the actual policy documents and is not a substitute for the full Policy Wordings.
Aon Risk Services Australia Limited

Sydney

Schedule

Sections 1 and 2

Insured
Roads and Traffic Authority of New South Wales (RTA) as Principal or Contractor.

Any subsidiary company (including subsidiaries thereof) of the Named Insured and any other organisation under the control of the Named Insured and over which it is exercising active management, whether now or hereafter incorporated; any of the following persons or entities for whom or for which the insured parties under clauses and above are obliged to arrange insurance by virtue of a contract or assumption of responsibility, but only to the extent required by such contract or assumed responsibility and in any event only for such coverage and Limits of Liability as provided in this Policy:

(d) any principal or owner or agent of the Principal; or joint venture partner or alliance partner;

(e) any construction manager or project manager;

(f) any contractor or sub-contractor of any tier;

(g) any architect, engineer or other consultant for their onsite activities only;

(h) any lessor, financier, mortgagee or trustee;

(i) any government body;

(j) any other party with an insurable interest in the Contract(s);

It shall be noted that the architect, engineer or other consultant referred to in (d) above shall not be construed as any other Insured 

(k) any director, executive officer, employee, contract staff or partner of any of the insureds under whilst acting as such; 
(l) any office bearer or member of any social, sporting, safety, security, medical or welfare facility of any of the insureds whilst acting as such; and 
(m) all for their respective rights and interests.

Business and Activities of the Insured

Principally but not limited to:

· civil contractors, designers, consultants, suppliers, project and construction managers, maintenance contractors;

· plant and equipment owners, operators and hirers, lessees and lessors;

· road traffic authority, which includes, property owners and occupiers, lessees and lessors;

and all incidental and associated operations, trades and activities.

Period of Insurance

From:
1 October 2008 at 4.00pm 
To:
1 October 2009  at 4.00pm, including such period of renewal which will be effected
Maximum defects liability period

24 months any one Contract in respect of the original Defects Liability Period. 
Insured Contracts Sections 1 & 2

All contracts commenced by the insured after 4.00pm on 1 October 2008 but shall not include:

1.
Contracts commenced prior to the initial Period of insurance; or

2.
Contracts that are funded by private finance but not excluding works or services associated therewith performed by or at the direction of RTA and declared under this Policy;

Geographical Limits

Section 1 Material Damage

Anywhere in Australia

Sections 2 Third Party Liability

Anywhere in the world but excluding any operations of the Insured domiciled in the United States of America or Canada.

Sums Insured Sections 1 Material Damage

In respect of contracts commencing during the Period of Insurance, as defined herein:

A$50,000,000 any one Occurrence

This Sum Insured applies in excess of the Excesses

Limits of Liability Section 2 Third Party Liability

A$200,000,000 ANY ONE OCCURRENCE UNLIMITED TO THE NUMBER OF OCCURRENCES DURING THE PERIOD OF INSURANCE BUT LIMITED TO A$200,000,000 IN THE ANNUAL AGGREGATE DURING EACH 12 MONTH PERIOD DURING THE PERIOD OF INSURANCE ARISING FROM PRODUCTS LIABILITY.

SUCH LIMITS OF LIABILITY APPLY IN EXCESS OF THE EXCESSES.

Excesses

	Sections 1
	Contracts up to A$5,000,000
	A$15,000 any one occurrence

	
	Contracts between A$5,000,000 and A$20,000,000
	A$50,000 any one occurrence

	
	Contracts between A$20,000,000 and A$50,000,000
	A$100,000 any one occurrence

	
	Except:
	

	
	- Tunnelling Contracts A$250,000
	any one occurrence

	Section 2
	Worker to Worker
	A$50,000

	
	Products Liability
	A$50,000

	
	Underground Services
	A$50,000

	
	All Others
	A$10,000

	
	All any one occurrence
	


Insuring Clauses

Section 1

The Insurers under this Section 1 will indemnify the Insured against Damage to the Insured Property from a cause not specifically excluded, occurring at Worksites or in transit within the Territorial Limits.
The Insurers will indemnify the Insured in respect of their legal liability under the maintenance or defects liability clauses under any Contract in accordance with the Basis of Settlement for Damage to the Insured Property from a cause not specifically excluded, provided that such Damage:

(a)
manifests itself during the Defects Liability Period; and

(b)
originates from:

(i)
a cause prior to the commencement of the Defects Liability Period; or

(ii)
an act or omission of any of the Insured parties in the course of complying with the requirements of the Defects Liability Period provisions of the Contract.

Section 2

The Insurers will indemnify the Insured against the Insured’s legal liability to pay damages or compensation in respect of:

· Personal Injury;

· Property Damage; or

· Advertising Injury,

happening:

(i)
during the Construction Period or the Defects Liability Period in respect of the Insured Operations; or

(ii)
during the Period of Insurance in respect of the Insured’s Products;

within the Territorial Limits in connection with the Business and related activities as a result of an Occurrence.

In addition to any indemnity:

(iii)
all legal costs and other expenses incurred with the written consent of the Insurer;

(iv)
all charges expenses and legal costs recoverable from the Insured by claimants;

(v)
all costs and expenses incurred by the Insured for legal representation at any coroner’s inquest, fatal accident inquiry or court of summary jurisdiction;

(vi)
expenses incurred by the Insured for first aid rendered for injury to others at the time of an Occurrence.
Exclusions Applicable to Section 1

1. Consequential loss

Liquidated damages or penalties for non-completion of or delay in completion of the Contract or non-compliance with contract conditions or consequential loss, other than as specifically provided under this Section 1.

2. Wear and tear

Damage directly caused by:

(a) normal wear and tear;

(b) rust, oxidation, corrosion or gradual deterioration, in each case when due to atmospheric conditions or other gradual causes;

but this Exclusion 2, shall be limited to that part of the Insured Property which is immediately affected and shall not apply to any other parts lost or damaged in consequence thereof.

3. Defects (LEG2/96)

All costs rendered necessary by defects of material workmanship design plan or specification and should damage occur to any portion of the Insured Property containing any of the said defects the cost of replacement or rectification which is hereby excluded is that cost which would have been incurred if replacement or rectification of the Insured Property had been put in hand immediately prior to the said damage.  All costs rendered necessary by defects of material, workmanship, design, plan or specification, however should Damage (which for the purposes of this Exclusion 3 shall include any patent detrimental change in the physical condition of the Insured Property) occur to any portion of the Insured Property containing the said defects the cost of replacement or rectification which is hereby excluded is that cost incurred to improve the original material, workmanship, design, plan or specification.

4. Aircraft or Watercraft

Aircraft or Watercraft or plant and equipment permanently mounted thereon.

5. Disappearance or Shortage

Loss of the Contract Works due to disappearance or revealed by inventory shortage alone, unless the shortage can be reasonably attributed to burglary, theft, pilferage or like dishonesty of persons other than the Insured.

6. Money

Damage to cash, bank notes, treasury notes, cheques, postal orders and money orders, stamps or securities.

7. Transits outside of Australia

Damage to Insured Property in the course of ocean marine shipment between countries or transit by air between countries.

8. Electronic data exclusion

Loss, damage, destruction, distortion, erasure, corruption or alteration of Electronic Data from any cause whatsoever (including but not limited to Computer Virus) or loss of use, reduction in functionality, cost, expense of whatsoever nature resulting there from, regardless of any other cause or event contributing concurrently or in any other sequence to the loss.

However, Exclusion 8 will not apply to physical damage occurring to Insured Property during the Construction Period or Defects Liability Period directly caused by a Defined Peril.

9. Construction plant and equipment and its breakdown

(a) Damage to Construction Plant and Equipment owned or the responsibility of any Insured except RTA (and then only where declared by the RTA).

(b) Damage caused by mechanical or electrical breakdown of Construction Plant and Equipment, however this Exclusion 9(b) shall be limited to the part immediately affected and shall not extend to include other components or parts Damaged in consequence thereof.

10. Vegetation

Damage to vegetation which forms part of the Insured Property and which rises directly or indirectly from:

(a) disease
(b) lack of water

(c) excess water

(d) moths, termites, or other insects, vermin, mildew, mould or wet or dry rot

(e) replanting operations

(f) transportation operations
Exclusions Applicable to Section 2

11. Employer’s liability

Liability for which the Insured is entitled to indemnity under any policy of insurance required to be taken out pursuant to any legislation relating to workers and workmen’s compensation, whether or not the Insured has effected such a policy.

This Exclusion does not apply with respect to liability of others assumed by the Insured under written contract.

12. Industrial awards

Liability to or of any Employee of the Insured imposed by the provisions of any industrial award or agreement or determination where such liability would not otherwise have attached.

13. Aircraft and Watercraft

Liability arising from the ownership, possession or use by the Insured of any Aircraft or Watercraft, but this Exclusion shall not apply to:

(a) Aircraft or Watercraft which are not owned by the Insured when such craft are hired, leased or chartered to or by the Insured with a pilot/master and crew supplied;

(b) liability arising out of construction plant or equipment mounted upon or operating from any Watercraft, but this Exclusion subclause 3(b) shall not apply to liability arising out of the use or operation of the Watercraft itself;

(c) the use or existence of explosives on or from any marine craft or vessels whether in, over or under water or otherwise;

(d) liability in respect of work undertaken on marine craft or vessels.

14. Vehicles

Liability arising from the ownership, possession or use by the Insured of any Vehicle in respect of which there is required by law, at the time of the Occurrence, to be in force compulsory third party bodily injury liability insurance.  In the absence of indemnity afforded by any other insurance, this Exclusion 4 shall not apply to:

(a) liability arising out of the loading or unloading of or the delivery or collection of goods to or from any Vehicle;

(b) liability caused by or arising out of or in connection with the Vehicle working as a tool of trade on any site or at the premises of the Insured.

15. Loss of use

Loss of use of tangible property that forms part of a Contract which has not been physically damaged or destroyed resulting from a delay in or lack of performance by or on behalf of the Insured of any Contract.

16. Products and work performed

Liability for:

(a) the cost of making good, replacing or reinstating workmanship performed by the Insured or of any Product which is or is alleged to be defective or deficient;

(b) the cost of or damages claimed in relation to the withdrawal, recall, inspection, repair, replacement or loss of use of the Products or any property of which such Products form a part, if such Products or property are withdrawn from the market or from use solely because of any known or suspected defect or deficiency therein;

This Exclusion 6 shall apply only to the part which is defective of deficient and shall not apply to any other parts of the works, Products or any other property lost or damaged as a consequence.

17. Professional liability

Liability arising out of the rendering of or failure to render professional advice or service given for a specific fee by the Insured or error or omission connected therewith, but this Exclusion 7 does not apply to:

Personal Injury or Property Damage arising there from; or

the rendering of or failure to render professional medical advice by medical persons employed by the Insured to provide first aid and other medical services on the Insured’s premises.

18. Pollution and contamination

(a) Liability arising out of discharge, dispersal, seepage, release or escape of Pollutants into or upon land, the atmosphere, or water; but this Exclusion 8(a) does not apply if such discharge, dispersal, seepage, release or escape is sudden and accidental and neither expected nor intended from the standpoint of the Insured and occurs at a specific time and place.

(b) Any costs and expenses incurred in the prevention, removing, nullifying or clean up of Pollutants, but this Exclusion 8(b) does not apply where clean up, removal or nullifying expenses are incurred consequent upon a sudden and accidental happening neither expected nor intended from the standpoint of the Insured, which results in Property Damage and/or Personal Injury.

19. Fines and penalties

Liability arising from or attributable to:

(a) an award of punitive, liquidated, aggravated or exemplary damages;

(b) any fine or penalties, including but not limited to civil penalties;

but this Exclusion 9 does not apply to civil awards in the nature of compensatory damages.

20. Advertising injury

Liability arising out of Advertising Injury for:

(a) offences committed prior to the inception date of this Policy;

(b) offences made at the direction of the Insured with knowledge of the illegality or falsity thereof;

(c) breach of contract, other than misappropriation of advertising ideas under an implied contract;

(d) incorrect description of the price of the products, goods or services;

(e) infringement of trade mark, service mark or trade name by use thereof as the trade mark, service mark or trade name of the products, goods or services sold, offered for sale or advertised, but this Exclusion 10 does not apply to titles or slogans;

(f) failure of the products, goods or services to conform with advertised performance, quality, fitness or durability;

(g) any Insured whose business is advertising, broadcasting, publishing or telecasting.

21. Property owned by or in Care, Custody or Control of the Insured

Damage to property:

(a) owned by the Insured;

(b) held in trust or in the custody or control of the Insured, but only to the extent that such damage is payable under Section 1 of this Policy.

22. Asbestos

Claims directly or indirectly caused by, contributed to by or arising from exposure to asbestos or materials containing asbestos.

Exclusions Applicable to Sections 1 & 2

23. Nuclear risks

The Insurers shall not be liable in respect of loss, damage or liability directly or indirectly caused by or contributed to by or arising from:

(a) ionising, radiations or contamination by radioactivity from any nuclear waste or from the combustion of nuclear fuel;

(b) for the purpose of this General Exclusion 1 (a) only, combustion shall include any self-sustaining process of nuclear fission;

(c) nuclear weapons materials.

This General Exclusion 1 shall not apply to liability resulting from the use of commercial radioactive isotopes.

24. War and terrorism

Notwithstanding any provision to the contrary within this Policy or any endorsement thereto it is agreed that this Policy excludes loss, damage, cost or expense of whatsoever nature directly or indirectly caused by, resulting from or in connection with any of the following regardless of any other cause or event contributing concurrently or in any other sequence to the loss:

(a) war, invasion, acts of foreign enemies, hostilities or warlike operations (whether war be declared or not), civil war, rebellion, revolution, insurrection, civil commotion assuming the proportions of or amounting to an uprising, military or usurped power; Notwithstanding this clause 2(a), this Policy shall cover loss, damage or liability caused by missiles and/or mines and/or bombs and/or other explosives not discovered at the moment of commencement of this Policy as long as no state of war exists in the country where the loss occurs; or

(b) any act of terrorism.

For the purpose of this clause an act of terrorism means an act, including but not limited to the use of force or violence and/or the threat thereof, of any person or group(s) of persons, whether acting alone or on behalf of or in connection with any organisation(s) or government(s), committed for political, religious, ideological or similar purposes including the intention to influence any government and/or to put the public, or any section of the public, in fear.

This clause also excludes loss, damage, cost or expense of whatsoever nature directly or indirectly caused by, resulting from or in connection with any action taken in controlling, preventing, suppressing or in any way relating to 2(a) and/or 2(b) above.

In the event any portion of this General Exclusion clause 2 is found to be invalid or unenforceable, the remainder shall remain in full force and effect.

25. Contractors & subcontractors construction plant and equipment

No cover is provided in respect of contractors and subcontractors construction plant and equipment.
Conditions Applicable to Sections 1 & 2

26. Escalation (section 1 only)

If during the Construction Period, the anticipated actual Project Value of a Contract or series of Contracts in connection with one project exceeds the Limit of Liability, then the Limit of Liability and Sub-Limits of Liability shall be increased by the percentage that represents the amount the anticipated actual Project Value for such Contract(s) exceeds the estimated Project Value at commencement of the Contract(s), but the total amount of all such increases shall not exceed 25% of the amount set against each item in the Limits of Liability and Sub-limits of Liability.

27. Claims procedure (section 1 only)

For estimated Damage up to A$100,000 the Insured is at liberty to immediately proceed with repairs or replacement and shall provide to the Insurers full details of the cause and circumstances of the Damage, followed by written notification of the claim, supported by the necessary invoices and other details.

For estimated Damage exceeding A$100,000 the Insured is to defer proceeding with repairs or replacement until the Insurers or their representatives have made a preliminary survey or have agreed to the Insured proceeding with repairs or replacement.

The amounts stated in this Condition refers to estimates made by the Insured of amounts payable by Insurers after application of any relevant Excess.

28. Permission to Occupy and Operate (section 1 only)

Permission is granted by Insurers to the principal and/or owner or any other party to occupy and operate any portion of the construction site or works prior to practical completion and such occupancy or operation shall not constitute final acceptance handover of the Insured Property.

29. Limits of Liability

(a) No liability shall attach to the Insurers until the Damage or loss in respect of each Event/Occurrence exceeds the amount of any relevant Excess stated in the Schedule.  The Limits of Liability and Sub-limits of Liability shall apply in excess of the amount of the relevant Excess.

(b) (i)
Section 1 - Material Loss or Damage
The liability of the Insurers under Section 1 for any one Event at any one Worksite shall not exceed the Limits of Liability and the accumulative amounts of the Sub-limits of Liability stated in the Schedule.

(i) Section 2 - Legal Liability

The liability of the Insurers under Section 2 in respect of each Occurrence shall not exceed the Limit of Liability stated in the Schedule.  All Personal Injury, Property Damage or Advertising Injury arising out of continuous or repeated exposure to substantially the same general conditions will be construed as arising out of one Occurrence.
The total aggregate liability of the Insurers for all claims arising out of Products shall not exceed the Limits of Liability stated in the Schedule for each 12 month period from the inception date of this Policy.

30. Application of excess

(a) The Insured shall be liable to pay the amount of the Excess in respect of each Event/Occurrence.  If a series of claims are made under a Section of this Policy arising out of the one Event/Occurrence then only one Excess shall apply in respect of that Policy Section.

In respect to Section 2, the Excess is inclusive of Defence and Other Costs as described.

(b) Non-aggregation of Excesses

In respect of Section 1 only, should more than one Excess apply for any claim or series of claims arising from the one Event, such Excesses shall not be aggregated and only the highest single Excess shall apply.

(c) 72 Hour Clause

For the purpose of the application of any Excess under Section 1 only, all Damage resulting from fire, earthquake, cyclone, flood, hail, storm and/or tempest, occurring during each period of 72 consecutive hours shall be considered as one Event where such peril is sporadic in its sweep and scope.  The Insured shall select the time from which any such period shall commence but no two selected periods shall overlap.

(d) Inland Transit

In respect of the transit Excess under Section 1 (if any), such Excess shall apply to Insured Property in the course of loading of the Insured Property, whilst in transit, including incidental storage until unloading at the point of discharge at the final destination.

31. Insurers' rights

The Insured shall, at the request and the expense of the Insurers, do and concur in doing all such acts and things as the Insurers may reasonably require with a view to recovery of Damaged Insured Property or to preserve and enforce any rights the Insured may have against anyone in respect of Damage to Insured Property or liability for Personal Injury, Property Damage or Advertising Injury.

32. Subrogation and settlement of claims

(a) The Insured shall inform the Insurers as soon as reasonably practicable of the happening of any Damage which may give rise to a claim under this Policy.

(b) Upon the payment of any claim under this Policy, subject to any restrictions imposed by the Commonwealth Insurance Contracts Act 1984, the Insurers shall be subrogated to all the rights and remedies of the Insured arising out of such claim against any person or corporation whatsoever.

(c) In respect of Section 2 of this Policy, no admission, offer, promise, payment or indemnity shall be made or given by or on behalf of the Insured without the consent of the Insurers who shall be entitled, if the Insurers so desire, to take over and conduct in the name of the Insured the defence or settlement of any claim or to prosecute in the name of the Insured for the Insurer’s own benefit any claim for indemnity or damages or otherwise and shall have full discretion in the conduct of any proceedings or in the settlement of any claim, however the Insurers shall discuss the conduct, defence, prosecution or settlement of any claim or proceeding with the Insured prior to taking action or effecting settlement.

(d) The Insurers may pay to the Insured, the amount of the applicable Limit of Liability of the Insurers or such lesser sum for which the claim can be settled subject in either case to deduction of any sum or sums already paid as compensation in respect of such claim and the Insurers shall thereafter be under no further liability in respect of such claim except for the payment of costs and expenses for which the Insurers are liable hereunder incurred prior to the date of such payment.

33. Multiple insureds clause

(a) If the Insured comprises more than one insured party each operating as a separate and distinct entity then (save as provided in this clause), cover hereunder shall apply in the same manner and to the same extent as if individual policies had been issued to each such insured party provided that the total liability of the Insurers to all of the Insured parties collectively shall not exceed the Limits of Liability or Sub-limits in this Policy.

(b) The insured parties will, to the extent allowed under contract, at all times preserve the various contractual rights and agreements entered into by the insured parties and contractual remedies of such parties in the event of loss or damage.

(c) The Insurers shall be entitled to avoid liability to or (as may be appropriate) claim damages from an insured party in circumstances of such insured party committing fraud, misrepresentation, material non-disclosure or breach of any warranty or Condition of this Policy referred to in this General Condition as a "Vitiating Act”.

(d) However a Vitiating Act or any other act or neglect committed by one insured party, either at the time of entering this contract or during the Period of Insurance, shall not prejudice the right to indemnity of any other insured party who has an insurable interest and who has not committed a Vitiating Act.

(e) The Insurers agree to waive all rights of subrogation that they may have or acquire against:

(i) any Insured or any individual or organisation affiliated or associated with, parent of or a subsidiary of any Insured other than those defined in the Insured (iii)(d) in circumstances where indemnity is not provided under this Policy;

(ii) at the option of the Named Insured, any other parties or persons, subject to the Insured, waiving rights of subrogation prior to the loss, but only when required to do so under contract;

except where the rights of subrogation or recourse are acquired in consequence or otherwise following a Vitiating Act, in which circumstances the Insurers may enforce such rights against the party committing the Vitiating Act.

34. Notices

(a) Any notice(s) required by the Conditions of this Policy to be given to the Insurers shall be given by the Insured through any office of their insurance broker, Aon Risk Services Australia Limited (Aon) or direct to the Insurers.  Any notice(s) given to any office of the appointed broker constitutes notice upon Insurers. Any such notice shall be deemed to be given on behalf of the Insured giving the notice and on behalf of all other Insureds.

(b) Any notice(s) given by the Insurers to any party insured under this Policy shall also be given to all other named parties.

(c) Any notice of claim given to the Insurers by any party insured under this Policy shall be accepted by the Insurers as a notice of claim given on behalf of all other parties insured under this Policy.

(d) Subject to the Named Insured providing details to the Insurers of the name of the Nominee for Insurers’ Notices and the relevant Contract provisions, the Insurers agree to provide 30 business days prior notice to that Nominee in the event of:

(i) the cancellation or expiry of this Policy before completion of the Construction Period and/or Defects Liability Period of the relevant Contract due to non payment of premium or any other cause;

(ii) the Insurers giving any notice under this Policy.

35. Insolvency or bankruptcy

The insolvency or bankruptcy of any party comprising the Insured shall not release the Insurers from any of their obligations assumed hereunder.
36. Hold harmless agreements

Where, in connection with or in relation to a Contract, the Insured enters into an agreement with another party and where such agreement provides, inter alia, that the Insured shall indemnify and/or hold harmless and/or release from liability such other party in respect of any damage, defect or liability hereby insured against, it is understood and agreed that this Policy shall not be prejudiced or invalidated by the Insured agreeing to such provisions and that the indemnity and/or hold harmless and/or release from liability given by the Insured shall be equally binding upon the Insurers.

37. Jurisdiction and service of proceedings

The Insurers agree that:

(a) this Policy is governed by the laws of Australia;

(b) in the event of a dispute arising under this Policy, Insurers at the request of the Insured will submit to the jurisdiction of any competent Court in the Commonwealth of Australia. Such dispute shall be determined in accordance with the law and practice applicable in such Court;

(c) any summons notice or process to be served upon the Insurers may be served upon the Nominee For Legal Service stated in the Schedule.  Such Nominee has authority to accept service and to enter an appearance on the Insurers’ behalf.  If directed by the Insured the Nominee shall give a written undertaking that the Nominee will enter an appearance on the Insurers’ behalf;

(d) if proceedings are instituted against any one of the Insurers, all Insurers hereon will abide by the decision of such Court or any competent Appellate Court.

38. Cancellation/non-renewal

(a) By the Insurers

The Insurers may cancel this Policy for any of the reasons set forth in Section 60 of the Commonwealth Insurance Contracts Act 1984 by serving on the Named Insured sixty (60) days notice in accordance with Section 59 of that Act, in which case the Insured will be entitled to a pro-rata refund of the Premium.

(b) By the Named Insured

The Named Insured (on behalf of itself and all other lnsureds (unless otherwise specified) may cancel any Section of this Policy or cancel cover in respect of any Contract or Insured Property at any time by giving notice in writing to the Insurers.

(c) Run-off Cover:

Notwithstanding the Period of Insurance, in the event of cancellation by either the Insurers or the Named Insured or non-renewal of this Policy, at the Named Insured’s option, the insurance by this Policy shall continue for each Contract or Insured Property until:

(i) expiration of the Construction Period and Defects Liability Period; or

(ii) the Named Insured formally advises the Insurers that the Contracts have been insured elsewhere;

whichever occurs first.

In the event of cancellation or non-renewal of this Policy, the Premium will be adjusted or pro-rata for the period on risk if the outcome does not represent an equitable refund for the cancelled period.  The Named Insured will be obliged to supply to the Insurers such information as is necessary to adjust the Premium.

39. Alterations in material fact/error or omission

(a) The Insured will not be prejudiced under this Policy in the event of any alteration in material fact or otherwise regarding construction methods or procedures, an unintentional or inadvertent error, omission or misdescription or any other information contained or omitted from any underwriting information supplied to the Insurers.
(b) The Named Insured undertakes to immediately notify the Insurers as soon as the alteration or omission becomes known to them, and the Insurers shall be entitled to make reasonable variations to this Policy’s terms and Conditions as may be mutually agreed between the Insurers and the Insured.

40. Progress payments (applicable to section 1 only)

Provided that indemnity has been granted under this Policy, progress payments on account of any claim under Section 1 only shall be made to the Insured, at such intervals and for such amounts as may be agreed upon production of an acceptable report by the Agreed Loss Adjuster (if appointed), provided such payments shall be deducted from the amount finally determined upon adjustment of the claim.
41. Engagement of loss adjusters

(a) Aon is authorised to appoint a loss adjuster from the panel of Agreed Loss Adjusters to investigate and quantify losses that are potentially identifiable under this Policy.  Loss adjuster fees and expenses shall be payable by the Insurers.

(b) The Insurers and Insured agree that the Agreed Loss Adjusters shall be agents of the Insurers and the Insured and all documents, transcripts, reports (verbal and written) shall be made available to the Insurers and the Insured.

(c) If at any time there shall be any dispute or difference between the Insurers and the Insured in respect of the adjustment of a loss, then the Insurers or the Named Insured shall be entitled to appoint an independent loss adjuster.

42. Loss payee (section 1 only)

Any claim arising under Section 1 shall be settled with and paid to the Loss Payee stated in the Schedule or as they may direct.

43. Currency

(a) All monetary amounts expressed in this Policy are in Australian dollars.  The Premium and losses shall be paid in Australian dollars or as otherwise agreed between the Insurers and the Insured.

(b) For the purposes of this Policy, the Insurers agree to the Named Insured’s normal practice of converting currency to Australian dollars in accordance with the Insured’s accounting practices.

44. Difference in conditions cover

In circumstances where an Underlying Insurance has been arranged, this Policy shall be deemed to be the 'Master Policy'.

(a) In the event of the Insured being indemnified by an Underlying Insurance in respect of a claim for which indemnity is available under this Master Policy, the insurance afforded by this Policy shall be excess insurance over the applicable limit of indemnity of the Underlying Insurance.

(b) Coverage under this Master Policy shall not apply unless and until a claim for payment is made under the Underlying Insurance up to the amount of the Underlying Limit which, save for the limit of indemnity of the Underlying Insurance, would be covered by this Master Policy.
(c) If such Underlying Insurance provides indemnity to the Insured by virtue of its scope of cover, definitions or conditions in respect of loss, damage, legal liability, costs and expenses which are not provided under the terms, Conditions and Exceptions of this Master Policy, then this Master Policy shall provide such indemnity to the same extent as provided by the Underlying Insurance,

(d) Should any such Underlying Insurance, by virtue of its scope of cover, definitions, deductibles or excesses, conditions or limits of indemnity, not indemnify the Insured in whole or in part in respect of a loss, damage, liability, costs or expenses indemnifiable under this Master Policy, this Master Policy will provide indemnity to the extent that such indemnity is not provided by the terms and conditions of such Underlying Insurance.  For the purpose of clarity, it is intended that indemnity by this Policy extends to cover losses not covered under the Underlying Insurance by virtue of the fact that such Underlying Insurance has a higher deductible or excess than the Excess under this Master Policy.

(e) In the event that the Insured cannot obtain an admission of liability from the insurer of an Underlying Insurance and/or Underlying Insurance fails or is reasonably likely not to indemnify the Insured, then the Insurers of this Master Policy shall be obligated to indemnify the Insured.

(f) The provisions of this clause are subject always to the terms, Conditions and Exclusions of this Master Policy, except as provided under (c) above.

(g) In the event of cancellation of an Underlying Insurance or reduction or exhaustion of the limits of indemnity thereunder, this Master Policy shall:

(iii) in the event of reduction, pay in excess of the reduced Underlying Limit;

(iv) in the event of cancellation or exhaustion, continue in force as Underlying Insurance.
(h) Appeals

In the event the Insured or the insurers of the Underlying Insurance electing not to appeal a judgement in excess of the Underlying Limits, the Insurers may elect to make such appeal at their own cost and expense and shall be liable for the taxable costs and disbursements and interest incidental thereto, but in no event shall the liability of the Insurers exceed the Limits of Liability excluding the costs and expenses of such appeal.

45. Leading insurer

The Leading Insurer is the company named first in the Schedule.  Each other company named in the Schedule agrees to accept the same terms and Conditions as the Leading Insurer and authorises the Leading Insurer to act on behalf of all the named companies for all purposes connected with this Policy and, without limiting the generality of the foregoing:

(a) to accept all notices required under this Policy;

(b) to interpret the meaning or intention of any word expression, Exclusion or Condition of this Policy;

(c) to accept increases in any Limit of Liability or Sub-limit of this Policy up to 10% of the limit existing at the time of the increase;

(d) to agree amendments to the wording of this Policy;

(e) to re-negotiate terms commensurate with any change in the risk;

(f) to negotiate and settle claims under this Policy.

Subject otherwise to the terms and conditions of this Policy and to notification of each alteration as soon as practicable thereafter, each other company named in the Schedule agrees to accept and be bound by the decisions of the Leading Insurer.

46. Referral contracts

Where any Contract

Exceeds $50,000,000 any one contact site or

construction period exceeds 48 months or

tunnelling component exceeds $20,000,000 

And the subject of referral to insurers for special acceptance

the Contract will be held covered for a period not exceeding 30 days from the commencement of the Construction Period, and thereafter will be covered subject to agreement by the Insurers.

47. Other insurance

Where allowable by law, this Policy is excess over and above any other valid and collectible insurance and shall not respond to any loss until such times as the limit of liability under such other primary and valid insurance has been totally exhausted.  The Treasury Managed Fund is not deemed to be regarded as a policy of insurance or Underlying Insurance, for the purposes of this policy.
Extensions to Section 1

The following Extensions apply to this Policy

48. Additional costs and expenses

The Insurers shall, in addition to the Limits of Liability, pay the following extra costs and expenses necessarily and reasonably incurred by or on behalf of the Insured (over and above those already included in the Project Value), subject to the Sub limits of Liability stated in the Schedule (if any):

(a) Removal of Debris and Other Costs

(i) Debris

Costs and expenses necessarily incurred in respect of the demolition, removal, storage and/or disposal of debris, Insured Property (including Insured Property which is no longer useful for the purpose it was intended) and any other property or substances including ponded water affecting the Insured Operations arising out of Damage.

(ii) Temporary Protection

Costs and expenses incurred by or on behalf of the Insured:

(A) for the removal of and/or the temporary protection and safety of Insured Property;
(B) in the purchasing and/or hiring and in the erection and dismantling of hoardings, barriers, fences and any other forms of protection which the Insured must provide in order to comply with the requirements of any government, municipal or other statutory authority.  Provided that the indemnity afforded shall only apply where the costs and expenses are incurred as a result of Damage.

(iii) Shoring, Propping and Other Costs

Costs and expenses necessarily incurred in respect of shoring up, propping, underpinning and, temporary repairs, recovery and retrieval of Insured Property as a consequence of actual or imminent Damage.

(b) Expediting Expenses

Costs and expenses incurred in connection with or incidental to expediting the commencement, carrying out or completion of the repair, reinstatement or replacement of the Insured Property consequent upon Damage.  Such costs and expenses shall include but not be limited to:

(v) express or chartered carriage or delivery (including by sea or air);

(vi) travel (including by sea or air) of the Insured’s employees, agents, sub-contractors, consultants or representatives;

(vii) overtime or penalty rates of wages and other related allowances and payments;
(viii) hire of additional labour, plant, equipment, materials, expertise or services;

(ix) reasonable and necessary changes in the method of construction, the cost of earlier than usual delivery or manufacture and/or costs of purchasing resources;

(x) accommodation and boarding costs (including meals and other costs associated therewith);
(xi) additional administrative and/or overhead expenses.

(c) Search and Locate Costs

Leak search and other costs incurred following irregularities discovered in the results of a hydrostatic or other testing procedure up to a maximum of $100,000 any one Event.  Such costs will include but not be limited to:

(xii) the cost of hiring, operating and transporting apparatus, the cost of operation;

(xiii) the cost of all associated earthworks;

and are payable notwithstanding that physical damage may not have occurred to the affected item.

(d) Professionals’ Fees

The fees of project managers, architects, surveyors, quantity surveyors, engineers, legal and other consultants and clerks of works’ salaries for estimates, plans, specifications, quantities, tenders and supervision necessarily incurred in reinstatement consequent upon Damage to the Insured Property, but not for preparing any claim.

(e) Mitigation Expenses

Reasonable costs and expenses incurred by or on behalf of the Insured in connection with or incidental to mitigating, containing, eliminating or suppressing actual or imminent threat to life or actual or imminent Damage occurring at or adjacent to or immediately threatening the Insured Property.

Such costs and expenses shall include but not be limited to:

(xiv) the payment for additional labour (including the Insured’s employees), services or resources;
(xv) the cost of replenishing fire fighting appliances or systems and costs and charges incurred for the purpose of shutting off the supply of water or any other substance following the accidental discharge or escape from intended confines of any such substance, whether from fire protection equipment or otherwise.

(f) Claims Preparation Costs

Reasonable costs and expenses up to $100,000 any one Event as may be payable by the Insured and not otherwise recoverable in connection with or incidental to preparing, collating, auditing or qualifying actual or imminent Damage being claimed under this Section excluding loss adjuster and legal adviser fees incurred by the Insured.
(g) Government and other Fees

(xvi) Any fee, contribution or other impost (excluding fines and/or penalties) payable to any government, municipal or other statutory authority other than the Named Insured, where payment of such fee, contribution or impost is a condition precedent to the obtaining of consent to reinstate Insured Property.

(xvii) Any fee contribution or other impost (excluding fines and/or penalties) payable to any government, municipal or other statutory authority other than the Named Insured for services rendered or equipment supplied for the purpose of helping to prevent, mitigate or confine further actual Damage at or in the vicinity of the Worksite.

(h) Civil Authority

This Section is extended to include loss resulting from Damage by civil authority during a conflagration or other catastrophe incurred for the purpose of retarding the same.
49. Terrorism cover

This insurance is an eligible insurance contract for the purposes of the terrorism act.  The terrorist exclusion contained in this insurance is ineffective in relation to loss or liabilities arising from a declared terrorist incident affecting eligible property located in Australia.

Definitions

For the purposes of this Policy the following Definitions/Interpretations will apply to all Policy Sections unless otherwise specified.

Definitions/Interpretation to All Sections of this Policy

Aircraft means any vessel, craft or thing made or intended to fly or move in or through the atmosphere or space.

Business includes works in progress or completed in respect of current or activities discontinued by the Insured, the provision and management of canteens, social, sports and welfare organisations for the benefit of the Insured’s employees, first aid, security, fire and ambulance services and maintenance of the Insured’s premises.

Computer Virus means a set of corrupting, harmful or otherwise unauthorised instructions or code including a set of maliciously introduced unauthorised instructions or code, programmatic or otherwise, that propagate themselves through a computer system or network of whatsoever nature.

Construction Period means, at the option of the Named Insured, that phase of a Contract:

(i)
until the Contract Works have been formally accepted in their entirety by the principal/owner as having achieved practical completion., notwithstanding the fact that portions of the Contract(s) may have been handed over, put into use and accepted by the principal/owner prior to that time, including any Performance Testing Periods; or

(ii)
with respect to each separable portion of the Contract Works, until the time it is taken over or put into use (whichever is the earlier) by the principal/owner.

The term of cover in respect of the Construction Period, shall be the period commencing with:

(a)
the entering into of each Contract; or

(b)
the commencement date of the Period of Insurance;

whichever is the later, until the completion of the Construction Period.

Contract means all works, contracts or agreements undertaken by or on behalf of the Insured in connection with the Insured Operations.

Damage, for the purposes of Section 1, means physical loss, destruction or damage with the word Damaged having a corresponding meaning.

Defects Liability Period means the period described in any Contract during which an Insured is obliged or legally liable to rectify defects, shrinkages, errors, omissions or other faults and/or to complete the maintenance or other obligations under such Contract (the original Defects Liability Period), which may include the granting of a further period, following rectification of defects under the original period.  The original Defects Liability Period shall not exceed the Maximum Defects Liability Period stated in the Schedule in respect of any one Contract.

For the purposes of cover in respect of the Defects Liability Period, the term of cover in respect of the Defects Liability Period shall be the duration of the Defects Liability Period in each Contract.

Defined Peril means, fire, lightning, explosion, earthquake, aircraft or other aerial devices or articles dropped there from riot, commotion, strikes, locked-out workers, persons taking part in labour disturbances, malicious persons, storm, flood escape of water from any tank apparatus or pipe, impact by any road vehicle or animal, theft, accidental escape of water from any automatic sprinkler installation, subsidence, ground heave or landslip.

Electronic Data means facts, concepts and information converted to a form useable for communications, interpretation or processing by electronic and electromechanical data processing or electronically controlled equipment and includes programmes, software and other coded instructions for the processing and manipulation of data or the direction and manipulation of such equipment.

Event means, for the purposes of Section 1, an occurrence or series of occurrences consequent upon or attributable to one source or original cause.

Indemnity Value means:

(a)
where the Damage to Insured Property can be repaired, the Insurers will pay the cost necessarily incurred to restore the property to its former state of serviceability, plus the cost of dismantling and re-erection incurred for the purpose of effecting the repairs.  Deductions will not be made for depreciation in respect of parts replaced, but the salvage value of such parts shall be taken into account;

(b)
where the Insured Property is totally destroyed or cannot be satisfactorily repaired at a cost not exceeding the market value immediately before the Damage, the Insurers will pay the market value of the item at the time of the Event.  If due to the nature of the Insured Property, it is not possible to readily ascertain a market value, the basis of settlement shall be the replacement cost of the damaged property less due allowance for depreciation taking into consideration the anticipated useful life of the property and the nature of its usage.

(c)
if the Insured Property is reasonably abandoned because the cost of recovery would exceed the amount payable under this Policy in respect of such property, it shall be deemed to be a constructive total loss and settlement shall be made in accordance with clause (i).
Insured means:

(i)
the Named Insured;

(ii)
any parent or subsidiary company (including subsidiaries thereof) of the Named Insured and any other organisation under the control of the Named Insured and over which it is exercising active management, whether now or hereafter incorporated;

(iii)
any of the following persons or entities for whom or for which the insured parties under clauses (i) and (ii) above are obliged to arrange insurance by virtue of a contract or assumption of responsibility, but only to the extent required by such contract or assumed responsibility and in any event only for such coverage and Limits of Liability as provided in this Policy:

· any principal or owner or agent of the Principal or owner; or joint venture partner or alliance partner;

· any construction manager or project manager;

· any contractor or sub-contractor of any tier;

· any architect, engineer or other consultant for their onsite activities only;

· any lessor, financier, mortgagee or trustee;

· any government body;

· any other party with an insurable interest in the Contract(s);

It shall be noted that the architect, engineer or other consultant referred to in (d) above shall not be construed as any other insured,

(iv)
any director, executive officer, employee, contract staff or partner of any of the insureds under clauses (i), (ii) or (iii) whilst acting as such;

(v)
any office bearer or member of any social, sporting, safety, security, medical or welfare facility of any of the insureds under clauses or whilst acting as such; and all for their respective rights and interests.

Insured Property:

(i)
Contract Works means property of every description used or to be used in part of or incidental to or having any connection whatsoever with the Insured Operations.  It shall include but not be limited to:

(n) the whole of the works, whether permanent or temporary works, structures, materials and supplies including free supplied materials;

(o) temporary buildings, camp buildings and all other Project buildings and their contents;

(p) formwork, falsework, scaffolding, access platforms, hoardings, mouldings, and the like, whether the foregoing be consumable or reusable;

(q) consumables, drawings and other documents, plant and improvements;

(r) but excluding Construction Plant and Equipment not specified above.

(ii)
Existing Structures being existing structures, plant.  contents and real property of every description.  Existing Structures are specifically excluded under Section 1 of this Policy unless an amount is specified against this item in the Schedule.

(iii)
Property defined in clauses (i) shall refer to property owned by the Insured or for which they are responsible or have assumed responsibility prior to any Event for which a claim may be made hereunder, or for which the Insured has agreed to insure, or in which the Insured otherwise has an insurable interest.

Local Time, which appears in the Schedule means the time at the Named Insured’s principal location.

Major Perils means earthquake, fire, subterranean fire or volcanic eruption, subsidence, collapse, storm and/or tempest and/or rainwater and/or flood and/or tsunami and/or named cyclone.

Performance Testing Period means the period for the testing and/or commissioning of the Contracts Works or any of its component parts and begins when ‘live load’ is introduced, including the use of feedstock or other materials for processing or other media to simulate working conditions and in the case of electrical motors, electrical generating, transforming, converting or rectifying plant or machinery, connection to a grid or other load circuit, or as more particularly described in a Contract, and ends at the completion of testing and commissioning under the Contract, but in no case exceeding the Maximum Performance Testing Period in the Schedule.

If as a result of Damage it becomes necessary to repeat any test, trial or to carry out subsequent test(s) and/or trial(s), the Insurers will bear the cost of any such repeated and/or subsequent test(s) or trial(s).

Performance Testing that exceeds the maximum period stated in the Schedule will only be covered subject to the prior approval of the Insurers.

Pollutants means any solid, liquid, gaseous or thermal irritant or contaminant including smoke, vapour, soot, fumes, acids, chemicals or waste.  Waste includes materials to be recycled, reconditioned or reclaimed.

Project Value means the total value of work and construction costs incurred by or on behalf of the Insured in respect of the Contract Works and includes the value of principal supplied and other materials (if required to be insured under the Contract).

Reinstatement Value means:

(i)
where the Insured Property is lost or destroyed, the replacement thereof by similar property in a condition equal to, but not better nor more extensive than, its condition when new;

(ii)
where the Insured Property is Damaged and can be repaired, the Insurers will pay the cost necessarily incurred to restore the property to a condition substantially the same as, but not better nor more extensive than its condition when new, plus the cost of dismantling and re-erection incurred for the purpose of effecting the repairs;

(iii)
the work of rebuilding, replacing, repairing or restoring as the case may be (which may be carried out upon any other site(s) and in any manner suitable to the requirements of the Named Insured, but subject to the liability of the Insurers not being thereby increased), must be commenced and carried out with reasonable dispatch;

(iv)
where Insured Property has been Damaged and where the Named Insured elects not to reinstate such Insured Property, the Insurers will pay to the Named Insured an amount equal to the cost necessary to replace, repair or rebuild the Insured Property to a condition substantially the same as but not better nor more extensive than its condition at the time the Damage occurred;

(v)
if the Insured Property is reasonably abandoned because the cost of recovery would exceed the amount payable under this Policy in respect of such property, it shall be deemed to be a constructive total loss and settlement shall be made in accordance with the above provisions (as applicable).

Tunnelling shall mean any work involving the excavation of any artificial subterranean passage.  This definition shall not apply to open excavation work (e.g.  trenches, foundation work pits, cuttings or cut and cover tunnels).
Underground Services means existing pipework, cables, conduits, conveying services such as electricity, gas, water, waste and electronic communications, located below the existing ground service.

Underlying Insurance means a policy of insurance arranged by or on behalf of an Insured either voluntarily or pursuant to a Contract (which may include a policy(ies) arranged by joint venture partners, principals, contractors, etc) that provides cover to the Insured for a risk, which save for the Underlying Insurance, would be covered by this Policy.  Underlying Insurance includes those policies identified in the Schedule.

Watercraft means any vessel, craft or thing in excess of 8 metres in length (measured at the waterline) made or intended to float on or travel on or through water.

Worksite means any place where any work is performed for and/or in connection with the Insured Operations together with all surrounding areas, including whilst in storage.

Singular/Plural

In this Policy, where the context admits, words denoting the singular shall include the plural and vice versa.

Headings

Headings have been included for ease of reference.  The terms and conditions of this Policy are not to be construed or interpreted by reference to such headings.
Definitions/Interpretations Specific to Section 2

For the purposes of Section 2, the following Definitions will apply:

Advertising Injury means:

(i)
libel, slander or defamation;

(ii)
infringement of copyright or of title or of slogan;

(iii)
piracy or unfair competition or idea misappropriation under an implied contract;

(iv)
invasion of privacy;

committed or alleged to have been committed during the Period of Insurance in any advertisement, publicity article, broadcast or telecast and arising out of the Insured’s advertising activities or any advertising activities conducted on behalf of the Insured, in the course of advertising the Contract, Business, goods or services.

Employee means any person under a contract of service or apprenticeship with the Insured.

Occurrence means an event including continuous or repeated exposure to conditions that result in Personal Injury, Property Damage or Advertising Injury where such injury or damage is neither expected nor intended from the standpoint of the Insured.

Personal Injury includes:

(i)
bodily injury, illness, disease, disability, shock, fright, loss of consortium, loss of amenities, mental anguish or mental injury, including any resultant death;

(ii)
false arrest, false imprisonment, wrongful detention, malicious prosecution and humiliation;

(iii)
the publication or utterance of libel or slander, or of other defamatory or derogatory material, or a publication or utterance in violation of any individual’s right of privacy except:

(a)
when the first such publication or utterance is related to any publication or utterance made prior to the commencement of this Policy; or

(b)
when any such publication or utterance is made in the course of or is related to advertising, broadcasting, telecasting or publishing activities conducted by or on behalf of the Insured;

(iv)
nuisance, wrongful entry or wrongful eviction or other invasion of the right to private occupancy;

(v)
assault and battery not committed by or at the direction of the Insured unless committed for the purpose of preventing or eliminating danger to persons or property.

Products means anything after it has left the custody or control of the Insured and upon expiry of the Construction Period, which has been or is deemed by law to have been manufactured, grown, produced, processed, formulated, built and/or constructed, assembled, erected, installed, sold, supplied, imported, exported, distributed, treated, serviced, altered or repaired by the Insured, which includes works performed by the Insured, containers, labels and packing materials, directions, instructions and advice given or omitted to be given in connection with such Products.

Property Damage means physical damage to or destruction of tangible property, including the loss of and loss of use of property, whether or not that property has been destroyed or damaged and includes, without limiting the foregoing:

(i)
denial of access to or interference with property, premises, services or facilities;

(ii)
interference with or stoppage of vehicular or pedestrian traffic.

Vehicle means any type of machine on wheels or intended to be propelled by other than manual or animal power and any trailer made or intended to be drawn by any such machine whilst attached thereto.

Worker to Worker Liability injury to Contractors means legal liability of the Insured in respect of recoveries of any payments by any workers’ compensation insurer under the provisions of any workers’ compensation legislation or policy, or at common law.
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