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THIS DEED is made on 2021

BETWEEN:

(1)

Transport for NSW ABN 18 804 239 602 a New South Wales Government agency
constituted by section 3C of the Transport Administration Act 1988 (NSW) of 20 - 44 Ennis
Road, Milsons Point NSW 2061 (the Principal);

(2) the CPB Downer ]V, being an unincorporated joint venture comprising CPB Contractors
Pty Limited (ABN 98 000 893 667) of Level 18, 177 Pacific Highway, North Sydney, New
South Wales 2060 and Downer EDI Works Pty Ltd (ABN 66 008 709 608) of Level 2,
Triniti 3, Triniti Business Campus, 39 Delhi Road, North Ryde NSW 2113 (together, the
Contractor); and

(3) the SA IC 1V, being an unincorporated joint venture comprising SMEC Australia Pty Ltd
(ABN 47 065 475 149) of Level 5, 20 Berry Street, North Sydney, New South Wales 2060
and Aurecon Australasia Pty Ltd (ABN 54 005 139 873) of Level 5, 116 Military Road,
Neutral Bay, New South Wales 2089 (together, the Independent Certifier).

RECITALS:

(A) On 10 September 2021, the Contractor entered into the WFU Deed with the Principal in
respect of the Works.

(B) The Independent Certifier represents that it is experienced generally in design and
construction and, in particular, in the design and construction of works similar to the Works
and offers its expertise in those fields.

(@) The WFU Deed and Relevant Third Party Agreements contemplate that the Independent
Certifier will discharge those functions set out in Schedule 1.

(D) The Independent Certifier will perform its obligations on the terms and conditions of this

deed.

THE PARTIES AGREE AS FOLLOWS:

1.

1.1

INTERPRETATION
Definitions
The following definitions apply in this deed.

Aboriginal Participation Plan means a plan that satisfies the requirements for an
'Aboriginal Participation Plan' described in the AP Policy.

Aboriginal Participation Report means a report that satisfies the reporting requirements
in the AP Policy.

Additional Services means any additional services requested by the Principal from the
Independent Certifier from time to time by the issue of an Additional Services Order, as
those services are described in each Additional Services Order.

Additional Services Fee means the amount payable to the Independent Certifier for the
performance of Additional Services specified in the relevant Additional Services Order, as
calculated in accordance with clause 1(c) of the Payment Schedule.

Additional Services Order means a written request from the Principal to the Independent
Certifier to carry out Additional Services issued under clause 7.1(d)(iii).
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Additional Services Proposal means a proposal submitted by the Independent Certifier
under clause 7.1(b).

Additional Services Request has the meaning given to that term in clause 7.1(a).

Additional Third Party Agreement has the meaning given to that term in clause
2.6(d)(i).

Amended Certification and Monitoring Plan has the meaning given to that term in
clause 3.10(a)(iii).

AP Policy means the NSW Government Aboriginal Procurement Policy (January 2021) as
amended or updated from time to time.

Certification and Monitoring Plan means:

(a) from the date of this deed until paragraph (b) applies, the plan included in Annexure
A; and

(b) the latest Amended Certification and Monitoring Plan in respect of which the Principal
has not issued a notice under clause 3.10(b)(ii),

as that plan is updated from time to time in accordance with clause 3.10.

Change in Control means, in respect of an entity, any event occurs such that a change
occurs in the Control of that entity.

Commercially Sensitive Information means:

(a) any information relating to the Principal's, the Contractor’s or the Independent
Certifier's cost structure or profit margins;

(b) any information relating to any of the Principal's, the Contractor’s or the Independent
Certifier's Intellectual Property Rights; or

(c) any information which is commercially sensitive in that it provides a competitive
advantage or has a unique characteristic to the Principal, the Contractor or the

Independent Certifier or any of their shareholders, financiers or subcontractors,

which, in respect of the information contained in this deed, is the information described in
Schedule 4.

Completion Phase Services means all Core Services other than Design Phase Services,
including any Core Services related to:

(a) the construction of the Project Works;
(b) Completion of each Portion;

(@) the performance by the Contractor of its obligations in respect of Completion of each
Portion;

(d) completion of Local Area Works;
(e) the performance by the Contractor of its obligations in respect of Local Area Works;

(f) the rectification of Defects by the Contractor; and
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(9) Relevant Third Party Agreements except to the extent they are Design Phase
Services.

Consequential Loss means any:

(a) loss of income, loss of revenue (including loss of toll revenue), loss of profit, loss of
financial opportunity, loss of business or loss of business opportunity, loss of
contract, loss of goodwill, loss of use or loss of production (whether the loss is direct
or indirect); or

(b) direct or indirect financing costs,

whether present or future, fixed or unascertained, actual or contingent, but Consequential
Loss does not include Liquidated Damages Loss.

Control has the meaning given to that term in the Corporations Act 2001 (Cth).

Core Services means the Design Phase Services and the Completion Phase Services, and
includes the services set out in Schedule 1.

Core Services Fee means the amount payable to the Independent Certifier for the
performance of the Core Services, as calculated in accordance with paragraph 1(b) of the
Payment Schedule.

Design Phase Services means all Core Services related to:
(a) the design of the Works; and

(b) the performance by the Contractor of its design obligations in respect of the Works,
including those specified in clause 9 of the WFU Deed, in the Contractor
Documentation Schedule and under any Relevant Third Party Agreements,

and without limiting the foregoing includes the Core Services set out in paragraph 2.2 of
Schedule 1.

Draft North Sydney Council Interface Agreement means the draft deed titled 'North
Sydney Council Interface Agreement' to be entered into between North Sydney Council and
the Principal, a copy of which is set out in Schedule E4 to the WFU Deed.

Expert means the person appointed to determine a dispute pursuant to clause 9.3.

Fee means the amount payable to the Independent Certifier for the performance of the
Services in accordance with the Payment Schedule.

Gross Negligence means a gross, high and reprehensible failure to take reasonable care
in circumstances whereby the Independent Certifier knew that it was failing to take
reasonable care and that such failure to take reasonable care had an obvious high risk of
causing the loss claimed, and nevertheless proceeded with conscious and intentional
indifference and disregard thereto but does not include errors of judgment, mistakes, errors
or acts or omissions made in good faith.

GST, GST law and other terms used in clause 12 have the meanings used in the A New
Tax System (Goods and Services Tax) Act 1999 (Cth) (as amended from time to time) or
any replacement or other relevant legislation and regulations, except that GST law also
includes any applicable rulings. Any reference to GST payable by the Supplier (as defined
in clause 12) includes any GST payable by the representative member of any GST group of
which the Supplier is a member.
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Independent Certifier's Representative means the relevant person referred to in
Schedule 3 or any other person holding that position in accordance with clause 3.6.

Key Personnel means the key personnel referred to in paragraph 2 of Schedule 3.

Liquidated Damages Loss means any liability for liquidated damages under the WFU Deed
caused by a breach of this deed by the Independent Certifier.

Minimum Aboriginal Participation Requirements means one or a combination of the
following:

(a) at least 1.5 per cent of the value of the Fee as at the date of the deed is subcontracted
to Aboriginal businesses;

(b) at least 1.5 per cent of the Independent Certifier's Australian based workforce (full
time equivalent) directly contribute to the Services are Aboriginal employees; or

(c) at least 1.5 per cent of the value of the Fee as at the date of the deed is applied to
the cost of education, training or capability building for Aboriginal staff or businesses
directly contributing to the contract.

Normal Hours means the period between 7:00 and 18:00, on Monday to Friday (excluding
public holidays).

North Sydney Council Interface Agreement means the Draft North Sydney Council
Interface Agreement, as may be updated in accordance with clause 2.6.

Notice has the meaning given to that term in clause 13(a).

Notice of Dissatisfaction has the meaning given to that term in clause 9.4(a).
Other Communication has the meaning given to that term in clause 13(a).
Other Parties means the Principal and the Contractor.

Out-of-Hours means any period that is not during Normal Hours.
|

Payment Schedule means Schedule 2.

PDCS means the electronic or web based project data and collaboration system to be used
as notified by the Principal's Representative under clause 13(b).

Principal's Representative means the person appointed as the Principal's Representative
under the WFU Deed, as notified by the Principal to the Independent Certifier from time to
time.

Principal's Surveillance Officer means any of the persons appointed as a Principal's
Surveillance Representative under the WFU Deed, as notified by the Principal to the
Independent Certifier from time to time.

Project Office has the meaning given to that term in clause 3.4(b)(i).

Recipient has the meaning given to that term in clause 12(e).
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Related Body Corporate has the meaning given to that term in section 9 of the
Corporations Act 2001 (Cth).

Relevant Third Party Agreements means:
(a) the Sydney Harbour Tunnel Interface Agreement (SHTC);
(b) the North Sydney Council Interface Agreement; and

(c) any Additional Third Party Agreement, to the extent it includes a specific role to be
performed by the Independent Certifier.

Reputable Insurer means an insurance company having the Required Rating.

Required Rating means a credit rating of at least JJj by Standard and Poor's (Australia)
Pty Limited or |l by Moody's Investors Service, Inc (or such other credit rating as the
Principal may approve in writing from time to time) or, if no rating is provided by Standard
and Poor's (Australia) Pty Limited or by Moody's Investors Service, Inc, an equivalent rating
with another reputable rating agency.

Resolution Institute means the Resolution Institute, Australia.
Services means:

(a) the Core Services; and

(b) any Additional Services.

Substitute Certifier has the same meaning as in clause 7.4.
Supplier has the meaning given to that term in clause 12(e).

Sydney Harbour Tunnel Interface Agreement (SHTC) means from the date of this
deed to 31 August 2022, the deed titled "Warringah Freeway Upgrade Sydney Harbour
Tunnel Interface Agreement" between Transport for NSW (ABN 18 804 239 602) and
Sydney Harbour Tunnel Company Ltd (ABN 72 003 315 375) and dated 24 July 2020.

Term means the term of this deed as set out in clause 3.15.

I Fee means each I fc< for the performance of Design Phase

Services, Completion Phase Services and Additional Services (as applicable, under each
Additional Services Order), as specified in paragraphs 1(b) and 1(c) of the Payment
Schedule, as adjusted in accordance with this deed.

Validity Period has the meaning given to that term in clause 7.1(c).

WFU Deed means the deed titled "Western Harbour Tunnel and Beaches Link - Warringah
Freeway Upgrade - Incentivised Target Cost Contract, Contract No: TfNSW
20.0000301755.1100" between the Principal and the Contractor dated 10 September 2021.

WFU Project means the project to upgrade the 4km Warringah Freeway corridor between
the northern end of Sydney Harbour Bridge at Milsons Point and Willoughby Road at
Naremburn as part of the WHTBL Program.

Wilful Misconduct means any malicious conduct or any breach of this deed which results
from a conscious and intentional indifference and disregard to the relevant provisions of
this deed and the risk of causing the loss claimed by the relevant Other Party in respect of
the breach but does not include errors of judgement, mistakes, errors or acts or omissions
made in good faith.
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Works means the Project Works and the Temporary Works.

1.2 Definitions in WFU Deed

Except as otherwise defined in clause 1.1, terms used in this deed that are defined in the
WFU Deed will have the same meaning in this deed as in the WFU Deed.

1.3 Interpretation

In this deed:

(a)

(b)

()

(d)
(e)

(")

(9)

(h)

(1)

)

headings are for convenience only and do not affect interpretation of this deed and
unless the context indicates a contrary intention;

person includes an individual, the estate of an individual, a corporation, a statutory
or other authority, an association or a joint venture (whether incorporated or
unincorporated), a partnership and a trust;

a reference to a party includes that party's executors, administrators, successors and
permitted substitutes and assigns, including persons taking by way of novation and,
in the case of a trustee, includes a substituted or an additional trustee;

includes in any form is not a word of limitation;
a reference to any Authority, institute, association or body is:

() if that Authority, institute, association or body is reconstituted, renamed or
replaced or if the powers or functions of that Authority, institute, association
or body are transferred to another organisation, deemed to refer to the
reconstituted, renamed or replaced organisation or the organisation to which
the powers or functions are transferred, as the case may be; and

(i) if that Authority, institute, association or body ceases to exist, deemed to
refer to the organisation which serves substantially the same purposes or
object as that Authority, institute, association or body;

a reference to a document (including this deed and any other deed, agreement,
instrument, guideline, code of practice or code and standard) is to that document as
amended, varied, novated, ratified, supplemented or replaced from time to time;

a reference to a statute includes its delegated legislation and a reference to a statute
or delegated legislation or a provision of either of these includes:

(i) all ordinances, by-laws, regulations of and other statutory instruments
(however described) issued under the statute or delegated legislation; and

(i) any consolidations, amendments, re-enactments and replacements;
a reference to a part, clause, schedule, exhibit, attachment or annexure is a
reference to a part, clause, schedule, exhibit, attachment or annexure to or of this

deed;

a reference to this deed includes all schedules, exhibits, attachments and annexures
to it;

a word importing the singular includes the plural (and vice versa), and a word
indicating a gender includes every other gender;
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(k) if a word or phrase is given a defined meaning, any other part of speech or
grammatical form of that word or phrase has a corresponding meaning;

) a reference to a court or tribunal is to an Australian court or tribunal;

(m) areference to a group of persons is a reference to all of them collectively, to any two
or more of them collectively and to each of them individually;

(n) a reference to a month is a reference to a calendar month; and
(o) a reference to $ or dollar is to Australian currency.
1.4 Contra proferentem

In the interpretation of this deed, no rule of construction applies to the disadvantage of one
party on the basis that the party (or its representative) put forward or drafted this deed or
any provision in it.

1.5 Business Day

If the day on or by which any thing is to be done under this deed is not a Business Day,
that thing must be done:

(a) if it involves a payment other than a payment which is due on demand, on the
preceding Business Day; and

(b) in all other cases, no later than the next Business Day.
1.6 Approvals and Consents

Any consent or approval referred to in, or required under, this deed from the Principal may
be given or withheld, or may be given subject to any condition as the Principal (in its
absolute discretion) thinks fit, unless this deed expressly provides otherwise.

1.7 Ambiguous terms

(a) If the Principal considers, or the Independent Certifier or Contractor notifies the
Principal's Representative in writing that it considers, that there is an omission,
ambiguity, discrepancy, or inconsistency in, or between, the documents comprising
this deed (including in any schedules), the Principal's Representative must direct the
interpretation of this deed, which the parties must follow.

(b) The Principal's Representative, in giving a direction in accordance with clause 1.7(a),
is not required to determine whether or not there is an omission, ambiguity,
discrepancy, or inconsistency in, or between, the documents comprising this deed.

(c) Any direction which the Principal's Representative gives in accordance with clause
1.7(a):

() will not relieve the Independent Certifier or the Contractor from or alter its
liabilities or obligations under this deed, under the Project Documents (in the
case of the Contractor), or otherwise according to Law;

(i) will not entitle the Independent Certifier or the Contractor to make (nor will it
make the Principal liable upon) any Claim arising out of or in any way in
connection with the direction;

(iii)  will not limit or otherwise affect the Principal’s rights against the Independent
Certifier or the Contractor, whether under this deed, under the Project

7
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1.8

2.1

2.2

2.3

2.4

Documents (in the case of the Contractor), or otherwise according to Law;
and

(iv)  must, in respect of a notice given under clause 1.7(a) by the Independent
Certifier or the Contractor, be given within 25 Business Days of receipt of that
notice.

Principal as an Authority

(a) Subject to clause 1.8(b), the Contractor and the Independent Certifier acknowledge
and agree that:

(D nothing in this deed or in any of the Project Documents will in any way
unlawfully restrict or otherwise unlawfully affect the unfettered discretion of
the Principal to exercise any of its functions and powers pursuant to any
legislation; and

(ii) without limiting clause 1.8(a)(i), anything which the Principal does, fails to do
or purports to do pursuant to its functions and powers under any legislation
will be deemed not to be an act or omission by the Principal under this deed
and will not entitle the Contractor or the Independent Certifier to make any
Claim against the Principal arising out of the subject matter of this deed and
the other Project Documents to which the Principal is a party.

(b) The parties agree that clause 1.8(a) is taken not to limit any liability which the
Principal would have had to the Contractor or the Independent Certifier under this
deed, or any other Project Document to which the Principal is a party, as a result of
a breach by the Principal of a term of this deed or any other Project Document to
which the Principal is a party but for clause 1.8(a).

APPOINTMENT OF THE INDEPENDENT CERTIFIER
Appointment

(a) Each of the Principal and the Contractor appoints the Independent Certifier under
this deed to perform the Services.

(b) The Independent Certifier confirms its acceptance of the appointment referred to in
clause 2.1(a).

(c) The Independent Certifier must perform the Services in accordance with this deed.
Payment

Subject to the Independent Certifier performing the Services in accordance with this deed,
the Principal will pay the Independent Certifier the Fee subject to and in accordance with
the Payment Schedule.

Effect of the Certification and Monitoring Plan

The Independent Certifier and the Other Parties acknowledge and agree that the
Certification and Monitoring Plan is incidental to, and does not limit or otherwise affect the
Services or the Independent Certifier's obligations under this deed.

Decisions of the Principal

(a) Where this deed contemplates an action, agreement, decision, direction or the like
by the Contractor and the Principal, and the Contractor and the Principal cannot
reach agreement in respect of such action, decision, direction or the like, then the

8
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2.5

2.6

Principal must, acting reasonably and after prior consultation with the Contractor,
determine the appropriate action, agreement, decision, direction or the like.

(b) In reaching decisions in relation to this deed which may affect the Principal and the
Contractor, the Principal will take into account representations made by the
Contractor.

Deed Poll

Within 5 Business Days of receipt of a request by the Principal, the Independent Certifier
must deliver to the Principal's Representative a deed poll in favour of the North Sydney
Council duly executed by the Independent Certifier in the form set out in the North Sydney
Council Interface Agreement.

Relevant Third Party Agreements

(@)

(b)

(©)

(d)

The Independent Certifier acknowledges and agrees that:
(M the Principal will enter into the Relevant Third Party Agreements;

(ii) as at the date of this deed the terms of the North Sydney Council Interface
Agreement have not been finalised between the Principal and the North
Sydney Council and the Draft North Sydney Council Interface Agreement has
been made available to the Independent Certifier;

(iii)  the Independent Certifier has reviewed the Draft North Sydney Council
Interface Agreement; and

(iv)  following the finalisation and execution of the North Sydney Council Interface
Agreement, after the date of this deed, the Principal must promptly give the
Independent Certifier a copy of the executed North Sydney Council Interface
Agreement.

The Independent Certifier must carry out its obligations under this deed on the basis
of the North Sydney Council Interface Agreement.

If compliance with the terms of the North Sydney Council Interface Agreement
causes the Independent Certifier to incur costs which are additional to those that it
would otherwise have incurred in complying with the terms of the Draft North Sydney
Council Interface Agreement, the Independent Certifier must notify the Principal's
Representative of such additional costs and the Principal's Representative will then
determine any adjustment to the applicable |l Fcc in accordance with
paragraph 4(a)(v) of the Payment Schedule.

The parties acknowledge and agree that:

(i) after the date of this deed there may be additional Third Party Agreements
which the Principal may, in its absolute discretion, enter into (each an
Additional Third Party Agreement); and

(i) if compliance with the terms of the Additional Third Party Agreement,
including any obligation to provide an additional deed poll, causes the
Independent Certifier to incur costs which are additional to that it would
otherwise have incurred in complying with the terms of this deed, the Principal
may issue to the Independent Certifier an Additional Services Request under
clause 7.1 to comply with the terms of the Additional Third Party Agreement
as if it were an Additional Service.
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3. INDEPENDENT CERTIFIER'S OBLIGATIONS

3.1 Acknowledgement

The Independent Certifier acknowledges and agrees that:

(a)

(b)

(©)

(d)

(e)

it has received a copy of the execution version of the WFU Deed and the Relevant
Third Party Agreements (other than the executed version of the North Sydney
Council Interface Agreement which it has received and reviewed in draft form as
contemplated by clause 2.6);

it has read, and is familiar with, the terms of the WFU Deed and the Relevant Third
Party Agreements to the extent they relate to the Services;

its obligations under this deed extend to, and include, the obligations, functions,
duties and services of the Independent Certifier referred to in the WFU Deed and the
Relevant Third Party Agreements (as applicable);

it must continue performing the Services notwithstanding that [N
I, o nd

it will not be entitled to payment of any amount in addition to the relevant IR
I Fcc (as adjusted in accordance with paragraph 4 of the Payment Schedule)
for the performance of the Services.

3.2 General representations and warranties

The Independent Certifier represents and warrants that:

(a)

(b)

(©)

(d)

(e)

()

it is a company duly incorporated and existing under Law and has the power to
execute, deliver and perform its obligations under this deed and that all necessary
corporate and other action has been taken to authorise that execution, delivery and
performance;

the information provided by it in connection with this deed is true, accurate and
complete in all material respects and not misleading in any material respect
(including by omission);

its obligations under this deed are valid, legal and binding obligations enforceable
against it in accordance with its terms, subject to equitable remedies and Laws in
respect of the enforcement of creditor's rights;

the execution, delivery and performance of this deed by it will not contravene any
Law to which it is subject or any deed or arrangement binding on it;

it does not (in any capacity) have immunity from the jurisdiction of a court or from
legal process (whether through service of notice, attachment prior to judgment,
attachment in aid of execution, execution or otherwise); and

no litigation, arbitration, tax claim, dispute or administrative or other proceeding has
been commenced or threatened against it which is likely to have a material adverse
effect upon its ability to perform its obligations under this deed.

3.3 Further acknowledgements and warranties

The Independent Certifier:

(a)

acknowledges that each of the Principal and the Contractor:
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(b)

(©)

(d)

(e)

()

(9)

(i) is relying upon the skill, expertise and experience of the Independent Certifier
in the performance of its obligations under this deed; and

(ii) may suffer loss if the Independent Certifier does not perform its obligations
in accordance with the requirements of this deed;

warrants to the Principal and the Contractor that, in performing the Services, it will
comply with all Law, act honestly, diligently, reasonably and with the degree of
professional care, knowledge, skill, expertise, experience and diligence which would
be reasonably expected of a skilled professional providing services similar to the
Services within the design and construction industries generally and the design and
construction of major engineering works in particular;

warrants to the Principal and the Contractor that, at all times, it will act within the
time requirements for the performance of its obligations under this deed and within
the times prescribed under the WFU Deed and Relevant Third Party Agreements (and
where no time is prescribed, within a reasonable time) and will comply with the
requirements of the Payment Schedule;

without limiting clauses 3.3(a) and 3.3(b), acknowledges and agrees that the
Principal and the Contractor are entitled to and will rely on any certificate, notice or
other document signed or given by the Independent Certifier under or pursuant to
this deed, the WFU Deed or the Relevant Third Party Agreements;

without limiting its obligations under any provision of this deed, warrants to the
Principal and the Contractor that:

(i) it will carry out and perform the Services;

(i) in performing the Services it will provide, as a minimum, the levels of
surveillance and resources specified in Schedule 3; and

(iii)  without limiting clauses 3.3(e)(i) and 3.3(e)(ii), to the extent the Certification
and Monitoring Plan is not inconsistent with:

(A) the Project Documents;
(B) the nature of the Services; or

(&) without limiting clauses 3.3(e)(iii)(A) and 3.3(e)(iii)(B), the
requirements of clause 4,

it will carry out and perform the Services in accordance with the Certification
and Monitoring Plan;

it will provide transport on the Construction Site, any Extra Land and Local Areas for
the use of its site personnel;

warrants that, in performing the Services, it will keep itself informed of the progress
of:

() the development of the Project Plans and the Design Documentation; and
(i) the Works,

to the extent necessary to enable the Independent Certifier to provide timely reviews
and timely and relevant comments in accordance with this deed;
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(h) will carry out the Services in a manner which does not prevent, hinder, disrupt, delay
or otherwise interfere with any work or services performed by any person (including
the Principal and the Contractor) except where it is the unavoidable consequence of
performing the Services;

(D will co-operate with the Principal and the Contractor and their subcontractors and
coordinate the Services with the Works and the Contractor’s Activities; and

(6)) in undertaking the Services, will comply with all the safe working requirements of
the Contractor.

3.4 Access and Project Office
(a) The Contractor must provide for the Independent Certifier accommodation on the
Construction Site and access to such premises as may be reasonably necessary to
enable the Independent Certifier to discharge its obligations under this deed.

(b) The Independent Certifier must:

() establish a project office within the accommodation provided by the
Contractor on the Construction Site (Project Office);

(ii) keep proper and complete written records of the performance of the Services
at the Project Office; and

(iii)  ensure that its Key Personnel and the Independent Certifier's Representative
are located at the Project Office to the extent necessary to enable the
Independent Certifier to perform the Services.

3.5 Site Surveillance

The Independent Certifier must, in carrying out the Services, carry out physical inspections
of the Construction Site, any Extra Land, the Works and the Contractor’s Activities when:

(a) appropriate or necessary to do so, including for the purpose of determining whether
Completion of a Portion has been achieved by the Contractor; and

(b) reasonably requested by the Principal or the Contractor,

in @ manner which satisfies or exceeds the requirements ascertainable from Schedule 3 and
the Certification and Monitoring Plan and the Independent Certifier must invite and permit
the Principal, the Principal's Surveillance Officers and the Contractor to accompany it on all
such inspections.

3.6 Key Personnel

(a) The Independent Certifier must provide experienced and skilled personnel to perform
its obligations under this deed.

(b) The Independent Certifier must ensure that the Key Personnel:
(i) perform the services required of their respective positions;

(i) are not removed without the prior written consent of the Principal and the
Contractor (which consent must not be unreasonably withheld or delayed, and
will be deemed to have been given in relation to a party if no response has
been received from the Principal and the Contractor within 10 days of the
request for removal), and if any of the people are removed:
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(A) they must be replaced by people of at least equivalent skill, expertise
and experience; and

(B) there must be, prior to their removal and replacement, a proper
handover to ensure that the new personnel have a reasonable
understanding of the WFU Deed, the Relevant Third Party Agreements
and the Services; and

(iii)  are located in Sydney for the performance of the Services and are available
for consultation as any party may reasonably require from time to time.

(c) The Principal and the Contractor may jointly direct the Independent Certifier to
remove from the performance of the Services any of the people referred to in
Schedule 3 and the Independent Certifier must comply with any such direction and
ensure that:

(i) any of the people that are removed must be replaced by people of at least
equivalent skill, expertise and experience; and

(ii) there must be, prior to their removal and replacement, a proper handover to
ensure that the new personnel have a reasonable understanding of the WFU
Deed, the Relevant Third Party Agreements and the Services.

(d) The Independent Certifier must notify the Principal and the Contractor in writing of
the names of the person or persons that are authorised to sign the certificates and
documents referred to in Schedule 1 which the Independent Certifier is required to
execute as part of the Services, and must ensure that these certificates and
documents are signed by the person or persons so notified.

3.7 Subcontracting

(a) The Independent Certifier must not subcontract or permit the subcontracting of the
performance of any of the Services without the prior written consent of the Principal
and the Contractor (which consent must not be unreasonably withheld or delayed).

(b) The Independent Certifier remains responsible for the performance of the Services
in accordance with this deed, notwithstanding any such subcontracting and will be
liable for the acts and omissions of any subcontractor as if they were acts or
omissions of the Independent Certifier.

3.8 Quality Assurance

(a) The Independent Certifier must implement a quality system in accordance with
AS/NZS IS09000 and AS/NZS IS09001, and otherwise in a form reasonably
acceptable to the Principal and the Contractor to ensure compliance of the Services
with the requirements of this deed.

(b) The Independent Certifier will not be relieved of any requirement to perform any
obligation under this deed as a result of:

() compliance with the quality assurance requirements of this deed; or
(i) any acts or omissions of the Principal (including the Principal's Surveillance

Officers) or the Contractor with respect to the quality assurance requirements
of this deed, including any audit under clause 3.13.
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3.9 Documentation management and transmission

(a)

(b)

(©)

(d)

(e)

Without limiting clause 13, from the commencement date for use of the PDCS
referred to in clause 13(b) and other than where clause 13(d) applies, the
Independent Certifier must:

(i) implement and use the PDCS to manage and transmit all documentation
connected with the WFU Project in accordance with the processes and
procedures required by the Principal;

(ii) align its document management and quality processes to complement and
utilise the functions and features of the PDCS;

(iii)  use the PDCS mail module for all correspondence relating to the WFU Project
between the Independent Certifier and the Principal and the Contractor;

(iv)  upload all documentation required for the performance of the Services to the
PDCS; and

(v) strictly adhere to the documentation numbering system, metadata structures
and revision code sequences which are required by the Principal.

Documents supplied to the Independent Certifier by the Principal will remain the
property of the Principal and must be returned by the Independent Certifier to the
Principal on demand in writing. The documents must not, without the prior written
approval of the Principal, be used, copied or reproduced for any purpose other than
the execution of the Services.

The Independent Certifier must keep all the Independent Certifier's records relating
to the Services in secure and fireproof storage.

The Independent Certifier will not be entitled to make, and the Principal will not be
liable upon, any Claim arising out of or in any way in connection with complying with
its obligations under this clause 3.9.

The Independent Certifier must ensure that any documents and materials that it
provides to the Principal or the Contractor in computer readable form contain no
virus or computer software code which is intended or designed to:

(i) permit access to or use of a computer system by a third person not authorised
by the Principal or the Contractor (as applicable); or

(i) disable, damage or erase, or disrupt or impair the normal operation of any
other software or data on a computer system.

3.10 Revisions to Certification and Monitoring Plan

(a)

The Independent Certifier must:

(i) progressively amend, update and develop the Certification and Monitoring
Plan throughout the performance of the Services as necessary to reflect the
commencement of new Portions, changes and stages of the Contractor's
Activities, any Variations and any changes in the manner of performing the
Services, including as directed under clause 7;

(i) ensure that any amendments, updates or developments of the Certification
and Monitoring Plan made pursuant to clause 3.10:

(A) are consistent with the format of the Certification and Monitoring Plan;
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(B) meet or exceed the requirements of the then current Certification and
Monitoring Plan;

(@) not reduce the effectiveness, methodology, scope, effect, resources or
expertise contained in the then current Certification and Monitoring
Plan; and

(D)  otherwise comply with the requirements of this deed; and

(iii)  submit each revision of the Certification and Monitoring Plan to the Principal
(with a copy to the Principal's Surveillance Officers) and the Contractor for
their review and comment (Amended Certification and Monitoring Plan).

(b) The Principal and the Contractor may:

(D review the Amended Certification and Monitoring Plan submitted under clause
3.10(a)(iii); and

(ii) if the Amended Certification and Monitoring Plan does not comply with the
requirements of this deed, or the Principal or the Contractor believe that the
Amended Certification and Monitoring Plan will lead to a reduction in the
effectiveness, methodology, scope, effort, resources or expertise contained in
the Certification and Monitoring Plan, notify the Independent Certifier of that
non-compliance or reduction.

(c) If the Independent Certifier receives a notice under clause 3.10(b)(ii), the
Independent Certifier must promptly amend the Amended Certification and
Monitoring Plan to resolve the issues identified and submit such revised Amended
Certification and Monitoring Plan to the Principal (with a copy to the Principal's
Surveillance Officers) and the Contractor, after which clause 3.10(b) will reapply.

(d) Without limiting clauses 3.1(c) and 3.3(e), the Independent Certifier must not, in
the amending, updating and development of the Certification and Monitoring Plan
required by clauses 3.10(a) and 3.10(c), decrease or otherwise reduce the
effectiveness, methodology, performance and timing requirements, scope, effort,
resources or expertise from that set out in the initial Certification and Monitoring Plan
in Annexure A or the then existing Certification and Monitoring Plan without the
written approval of the Principal (after prior consultation with the Contractor).

(e) The Independent Certifier may not amend the Certification and Monitoring Plan other
than in accordance with this clause 3.10.

3.11 Progress Reports by the Independent Certifier
Throughout the Term of this deed, the Independent Certifier must provide a monthly
progress report to each of the Principal and the Contractor no later than 5 Business Days
after the end of the month and in such format as is required by the Principal's
Representative, containing, identifying or setting out the details set out in paragraph 1 of
Schedule 1.

3.12 Meetings
The Independent Certifier:

(a) must attend:

(i) a monthly progress meeting with the Principal's Representative within 5
Business Days of the submission of each monthly progress report to the
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Principal's Representative in accordance with clause 3.11 to discuss and
review the content of such report; and

(ii) meetings of the Completion Steering Committee, the Project Design Group,
the Project Leadership Group and all other meetings which the Independent
Certifier is required to attend pursuant to the terms of the WFU Deed or as
required by the Principal's Representative under the WFU Deed; and

(b) without limiting clause 3.12(a), must ensure that an appropriately qualified

representative of the Independent Certifier attends any additional meetings at the

request of Principal's Representative, with any of the following parties:

(D the Principal;

(i) the Contractor; or

(iii)  any other third parties that the Principal may require.

3.13 Audit and surveillance

(a) The Independent Certifier must:

(i) allow any audit of its quality assurance system under this deed by a third
party, at the request of the Principal or the Contractor; and

(i) fully co-operate with that third party in respect of the carrying out of the
quality assurance audit.

(b) Without limiting the foregoing, the Independent Certifier must, at all times:

(i) give to the third party access to premises occupied by the Independent
Certifier where the Services are being undertaken; and

(i) permit the third party to inspect applicable information relevant to the quality
assurance audit.

3.14 Access to records
The Independent Certifier must, within a reasonable time of any request (and in any event
within 5 Business Days), give the Principal or the Contractor access to any records or other
documents received, prepared or generated by the Independent Certifier in the course of
carrying out the Services.

3.15 Term

The Term of this deed commences on the date of this deed and continues until the earlier
of:

(a) completion of the Services; or

(b) termination of this deed in accordance with clause 10.
3.16 Principal and Contractor not responsible

The Principal and the Contractor:

(@) owe no duty to the Independent Certifier to review the Certification and Monitoring
Plan for errors, omissions or compliance with this deed; and

16
AUS\MNOLIN\681304531.02



(b)

are not responsible for the accuracy, completeness or the contents of, and make no
representation and assume no duty of care in respect of, the Certification and
Monitoring Plan.

3.17 NSW Government Aboriginal Procurement Policy

(a)

(b)

(9)

(d)

(e)

(")

(9)

The Independent Certifier acknowledges and agrees that, prior to the date of this
deed, it prepared and submitted to the Principal a draft Aboriginal Participation Plan
which has not been approved by the Principal as at the date of this deed.

The Independent Certifier acknowledges that it must prepare and submit within 20
Business Days of the date of this deed an updated Aboriginal Participation Plan
prepared in accordance with the AP Policy and in the format prescribed by the NSW
Procurement Board which shows how the Independent Certifier intends to meet the
Minimum Aboriginal Participation Requirements for the Principal's review and
approval. Templates are available at:
https://buy.nsw.gov.au/policy-library/policies/aboriginal-procurement-policy

The Principal will review the updated Aboriginal Participation Plan submitted under
clause 3.17(b) and either:

(i) approve the updated Aboriginal Participation Plan; or

(ii) if the updated Aboriginal Participation Plan does not comply with the
requirements of clause 3.17(b) this deed, notify the Independent Certifier of
that non-compliance.

If the Independent Certifier receives a notice under clause 3.17(c)(ii), the
Independent Certifier must promptly amend the updated Aboriginal Participation Plan
to resolve the issues identified by the Principal and submit such revised updated
Aboriginal Participation Plan to the Principal, after which clause 3.17(c) will reapply.

The Independent Certifier must comply with the Aboriginal Participation Plan
approved by the Principal under the process set out in clause 3.17(b) to clause
3.17(d) (inclusive).

The Independent Certifier must prepare and submit to the Principal:

(i) each quarter, an Aboriginal Participation Report which provides details of the
implementation of the AP Policy and achievement of targets; and

(i) prior to the completion of the Services, the final Aboriginal Participation
Report describing and explaining:

(A) how the Aboriginal Participation Plan has been implemented within the
specified period;

(B) what actual outcomes have been achieved; and

(© whether the Minimum Aboriginal Participation Requirements have been
met.

If the Minimum Aboriginal Participation Requirements have not been met by the
Independent Certifier prior to the Independent Certifier's final payment claim, the
Principal may direct the remaining balance of the required spend to the "Aboriginal
Participation Fund" account held by Training Services NSW.
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4, INDEPENDENCE, CONFIDENTIALITY AND EXCLUSIVITY

4.1 Independent Certifier to be independent

The Independent Certifier warrants to the Principal and the Contractor that in performing

the Services,
Contractor an

it will act professionally and independently of each of the Principal, the
d the Subcontractors and in a timely manner.

4.2 Confidentiality

(a) The Independent Certifier must:

(1)

(i)

(b) Where
ensure

keep confidential the details of this deed and all information and documents
provided to, or by, the Independent Certifier relating to the Services, the
Works, this deed, the Project Documents or the WFU Project and not provide,
disclose or use the information or documents except:

(A) to disclose them to the Principal or the Contractor;

(B) for the purposes of performing the Services;

(@) where required by Law or to obtain legal advice on this deed; or

(D)  with the prior written consent of the Principal and the Contractor; and

ensure that its subcontractors, if any, comply with the terms of clause
4.2(a)(i).

disclosure is permitted under clause 4.2(a), the Independent Certifier must
that the recipient of the information will be subject to the same obligation of

confidentiality as that contained in this deed.

(c) This clause 4.2 will survive completion of the Services or the termination of this deed.

4.3 Exclusivity

(a) The Independent Certifier must not, and must procure that:

(1)

(i)

any related body corporate (as defined by sections 9 and 50 of the
Corporations Act 2001 (Cth)) of the Independent Certifier; and

any employees, agents, subcontractors and consultants who are involved in
the provision of the Services,

do not, from the date of execution of this deed until the date of expiry of the Term
in accordance with clause 3.15:

(iii)

(iv)

AUS\MNOLIN\681304531.02

have any direct or indirect involvement (whether under contract or any other
arrangement):

(A) with the Contractor or any of its contractors, consultants or providers;
or

(B) in the WFU Project; or

provide services to or advise any other person in relation to the WFU Project,
the WFU Deed or the Relevant Third Party Agreements,
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4.4

4.5

(b)

(9)

other than the provision of the Services under this deed, except with the prior written
consent of the Principal and the Contractor which may be withheld or granted in their
absolute discretion.

The Independent Certifier agrees that:

(i) having regard to the WFU Deed, the Relevant Third Party Agreements and the
Services, this clause 4.3 is reasonable as regards the nature of the
involvement restrained and the duration and scope of the restraint and that
the restraints are reasonably necessary for the probity requirements of the
WFU Project and to ensure the best value for money of the WFU Project; and

(ii) damages may not be a sufficient remedy for a breach of this clause 4.3 and
the Principal and the Contractor may be entitled to specific performance or
injunctive relief (as appropriate) as a remedy for any breach or threatened
breach by the Independent Certifier, in addition to any other remedies
available at Law or in equity.

The Independent Certifier warrants that:

(i) at the date of signing this deed, no conflict of interest (either actual or
perceived) exists or is likely to arise in the performance of its obligations under
this deed, the WFU Deed or the Relevant Third Party Agreements; and

(ii) if, during the Term, notwithstanding clause 4.3(a) or this clause 4.3(c), any
conflict or risk of conflict of interest arises, the Independent Certifier will notify
the Principal and the Contractor in writing immediately of that conflict or risk
and take such action to avoid or mitigate the conflict or risk of conflict of
interest as the Principal and the Contractor may reasonably require.

Relationship with the Principal and the Contractor

(a)

(b)

The Independent Certifier is an independent consultant and is not, and must not
purport to be, a partner, joint venturer or agent of the Principal or the Contractor.

Each party acknowledges and agrees that the Independent Certifier has no authority
to:

(i) give directions to the Principal or the Contractor other than as expressly set
out in this deed or any of the Project Documents;

(i) waive or alter any terms of the Project Documents; or

(iii)  discharge or release a party from any of its obligations pursuant to the Project
Documents.

Publicity

(a)

(b)

The Independent Certifier must not issue any information, publication, document or
article for publication concerning the WFU Project or the Services to any media (or
permit any third party to do so) without the prior written approval of the Principal's
Representative (acting reasonably) and only in @ manner approved by the Principal's
Representative (acting reasonably).

If the Independent Certifier or any of its subcontractors receives a direct request
from the media for comment in respect of any aspect of the WFU Project or the
Services, that party must promptly provide details of such request to the Principal's
Representative.
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5. NOTIFICATIONS

The Independent Certifier agrees to promptly notify the Principal and the Contractor if, in
the course of performing the Services, it becomes aware:

(a) that any matter stated or certified by the Contractor or the Principal or certificate
provided under the WFU Deed is not correct as at the date stated or certified; and

(b) of any matter or circumstance which, in its reasonable opinion:

(i) may materially or adversely affect the Contractor's ability to achieve
Completion by the Date for Completion of each Portion;

(ii) it considers to be, in the context of the WFU Project, of material interest to
the Principal or the Contractor;

(iii)  may involve a material breach of the WFU Deed or a Relevant Third Party
Agreement; or

(iv) may involve a material dispute between any of the parties to any Project
Document and another party or the parties to any Project Document or any
other person in relation to a Project Document or the WFU Project.

6. OBLIGATIONS OF PRINCIPAL AND CONTRACTOR
6.1 No interference or influence

(a) The Principal and the Contractor will not interfere with or attempt to improperly
influence the Independent Certifier in the performance of any of the Services under
this deed. The parties acknowledge that any communication allowed by this deed,
the WFU Deed or the Relevant Third Party Agreements will not of itself constitute a
breach of this clause.

(b) Clause 6.1(a) will not prevent the Principal or the Contractor from providing written
comments to the Independent Certifier in respect of the Design Documentation or
any other aspect of the Contractor’s Activities (including in connection with whether
Completion of each Portion has been achieved by the Contractor) and the
Independent Certifier must consider any comments received from the Principal and
the Contractor.

6.2 Co-operation

(a) Without limiting or otherwise affecting any of the Contractor's obligations under this
deed or the WFU Deed, the Contractor must:

(i) co-operate with and provide the Independent Certifier with all information and
documents necessary or reasonably required by the Independent Certifier, or
otherwise requested by the Independent Certifier or directed by the Principal;

(i) allow the Independent Certifier to attend all meetings and procure for the
Independent Certifier access to such premises as may be reasonably
necessary to enable the Independent Certifier to perform the Services or as
requested by the Independent Certifier or directed by the Principal, including
allowing access to the Construction Site and any Extra Land and all areas
where the Works are being performed (including any relevant Local Areas);

(iii)  ensure that Hold Points and/or Witness Points are included in the Project Plans
as reasonably required by the Independent Certifier or an Authority to enable
the Independent Certifier to perform the Services; and
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(iv)  coordinate the Contractor’s Activities with the Services.

(b) A copy of any written communication to the Independent Certifier must
simultaneously be provided by the sending party to each of the Principal and the
Contractor.

6.3 Principal to have no liability

Each party acknowledges that, other than in respect of its obligation to pay the Fee (subject
to paragraph 3(a)(ii) of the Payment Schedule), the Principal is not liable, nor will be taken
to have a liability, or to have assumed a liability or become (on enforcement of any of their
powers or otherwise) liable for the performance of any obligation of the Contractor or the
Independent Certifier whether under or purportedly under this deed or under the WFU Deed
or otherwise.

7. ADDITIONAL SERVICES, CHANGE TO SERVICES, SUSPENSION OF SERVICES AND
APPOINTMENT OF SUBSTITUTE CERTIFIER

7.1 Additional Services

(a) The Principal may at any time during the Term issue a notice to the Independent
Certifier setting out details of a proposed Additional Services Order that the Principal
is considering (Additional Services Request).

(b) As soon as practicable, and in any event within 10 Business Days after the issue of
the Additional Services Request, the Independent Certifier must provide the Principal
with an Additional Services Proposal setting out:

(M a description of the Additional Services to be performed by the Independent
Certifier under the Additional Services Request, including:

(A) the program for carrying out the Additional Services;
(B) the personnel required to perform the Additional Services; and

(@) the estimated number of hours or days (as applicable) required to be
performed by each personnel; and

(ii) the proposed I Fcc for the performance of the Additional
Services the subject of the Additional Services Request, which must be:

(A) calculated by reference to the schedule of rates set out in the Payment
Schedule; or

(B) if the nature of the services are such that the schedule of rates set out
in the Payment Schedule is not applicable, based on reasonable rates
and prices.

() The Additional Services Proposal must remain valid for acceptance by the Principal
for the period stated in the proposal which must be not less than 30 Business Days
after the date of the proposal (Validity Period).

(d) Within the Validity Period, the Principal may by written notice to the Independent
Certifier do one of the following:

(i) advise the Independent Certifier that the Principal:

(A) requires further information or clarification with respect to the Additional
Services Proposal; or
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(B) has altered the scope of the Additional Services Request,

in which case the Independent Certifier must provide the Principal with an
updated Additional Services Proposal within 5 Business Days of receiving the
Principal's notice under this clause 7.1(d)(i) and this clause 7.1(d) will reapply to
the updated Additional Services Proposal;

(i) withdraw the proposed Additional Services Request, in which case the
Independent Certifier must not carry out the Additional Services; or

(iii)  issue an Additional Services Order setting out:

(A) a description of the Additional Services to be performed by the
Independent Certifier; and

(B) the I F<c for the performance of the Additional Services.

(e) The Independent Certifier must, within 5 Business Days of receipt of the Additional
Services Order, provide the Principal with a notice either:

(D accepting the Additional Services Order; or

(ii) subject to clauses 7.1(f) and 7.1(g), containing detailed written reasons why
it cannot accept the Additional Services Order (acting reasonably).

f) For the purpose of clause 7.1(e), the Independent Certifier must accept and comply
with any Additional Services Order issued by the Principal in accordance with clause
7.1(a), unless the Independent Certifier can demonstrate, to the Principal's
reasonable satisfaction, that the Independent Certifier:

(i) would be in breach of this deed as a consequence of performing the Additional
Services contemplated under the Additional Services Order; or

(i) does not have the expertise or experience required to perform the Additional
Services contemplated under the Additional Services Order in accordance with
this deed.

(9) Without limiting clause 7.1(f), the Independent Certifier acknowledges and agrees
that it would be acting unreasonably by not accepting an Additional Services Order
due to a disagreement in relation to the proposed I Fcc for the
performance of Additional Services subject to an Additional Services Order, and in
these circumstances the Independent Certifier must:

(i) accept the Additional Services Order in accordance with clause 7.1(e)(i);

(i) provide a written notice of disagreement to the Principal with respect to the

proposed N Fce; and

(iii)  perform the Additional Services in accordance with the Additional Services
Order.

(h) If the Principal and the Independent Certifier do not agree to the applicable I
I Fcc within 5 Business Days after the issue of the Independent Certifier's
written notice under clause 7.1(g)(ii), the Principal's Representative (acting
reasonably and independently) must determine the dispute. Any determination by
the Principal's Representative in respect of the amount payable must be given effect
to by the parties unless and until it is reversed or overturned in accordance with
clause 9 and/or any subsequent court proceedings.
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(i) An Additional Services Order is deemed accepted for all purposes under this deed if
no notice is received by the Principal from the Independent Certifier in accordance
with clause 7.1(e).

33) If an Additional Services Order is accepted or deemed to be accepted by the
Independent Certifier under this clause 7.1:

(D the Additional Services set out in that Additional Services Order become part
of the Services and must be performed in accordance with this deed; and

(ii) the Additional Services Fee (if any) set out in that Additional Services Order
becomes part of the Fee and must be paid in accordance with this deed.

(k) The Principal is not obliged to:

(D issue any Additional Services Request to the Independent Certifier under
clause 7.1(a); or

(i) proceed with any Additional Services Proposal issued under clause 7.1(b).
0 The Independent Certifier acknowledges that:

(i) the Principal has made no representations as to the amount of work (if any)
which the Principal may request the Independent Certifier to perform under
Additional Services Orders;

(i) the Independent Certifier may not make any claim against the Principal on
the basis that the Principal has not requested or engaged the Independent
Certifier to perform any or sufficient work under Additional Services Orders;
and

(iii)  the Principal is entitled to engage other contractors to perform services similar
to the Services.

7.2 Changes to Services

Without limiting clause 7.1, the Principal (after prior consultation with the Contractor) may,
by written notice to the Independent Certifier, direct the Independent Certifier to carry out
a change to the Services (including an addition or omission) and the Independent Certifier
must comply with that direction.

7.3 Suspension of Services

The Principal and the Contractor may, by written notice to the Independent Certifier, jointly
direct the Independent Certifier to suspend any or all of the Services for the period of time
specified in the notice.

7.4 Appointment of Substitute Certifier
(a) The Independent Certifier acknowledges and agrees that:

(i) the Principal and the Contractor may appoint another certifier (Substitute
Certifier) to carry out those Services which are omitted as a result of a
change to the Services as directed under clause 7.2; and

(i) subject to the terms on which the Substitute Certifier is appointed, any
decision of a Substitute Certifier appointed shall be treated (as between the
Principal and the Contractor) as if it is a decision of the Independent Certifier,
and the Substitute Certifier shall have all of the rights and powers of the
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(b)

(©)

Independent Certifier under the WFU Deed and Relevant Third Party
Agreements in connection with those omitted Services.

Notwithstanding a change to the Services or the appointment of a Substitute
Certifier, the Independent Certifier must continue to perform the Services, as varied
in accordance with this clause 7, in accordance with this deed.

Without prejudice to any claim in respect of the performance of the Independent
Certifier, the Independent Certifier is not responsible for the performance of the
Substitute Certifier.

7.5 Meetings to address non-performance

(@)

(b)

If the Principal or the Contractor is of the opinion that the Independent Certifier is
not performing its duties in accordance with this deed, the Principal or the Contractor
may call a meeting of the Principal’s and the Contractor's duly authorised
representatives who must attend within 2 Business Days (or such other period as is
reasonably requested by the party calling the meeting) to decide an appropriate
action to resolve the issue.

Without limiting the scope of the decision of the Principal and the Contractor, the
Principal and the Contractor will consider at such a meeting whether to resolve the
issue referred to in clause 7.5(a) by:

(D requesting that the Independent Certifier comply with this deed;

(i) changing the Services in accordance with clause 7.2;

(iii)  suspending the Services in accordance with clause 7.3;

(iv)  appointing a Substitute Certifier in accordance with clause 7.4; or

(v) terminating the appointment of the Independent Certifier in accordance with
clause 10.

8. LIABILITY, INSURANCE AND INDEMNITY

8.1 Limitation of liability

(@)

Subject to clause 8.2, the Independent Certifier's total aggregate liability under this
deed (including with respect to any certificates issued by the Independent Certifier
in connection with this deed), from all claims howsoever arising (including under tort
(including negligence), contract (including under an indemnity or warranty), in
equity, in restitution and breach of statutory duty) will be limited to the higher of:

(i) Il million; and
(i) all amounts for which the Independent Certifier:

(A) is indemnified or entitled to be indemnified under the I EEEEEEGE
professional indemnity insurance that it is required to hold and
maintain under clause 8.4(a); and

(B) would have been indemnified or entitled to be indemnified under such
I rofessional indemnity insurance but for this clause or
but for the failure of any such insurance policy to respond due to:

(aa) a wrongful act, omission or misconduct of the Independent
Certifier in the administration of such insurance policy, including
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(b) Any lia
by the

a failure by the Independent Certifier to submit a claim under
such insurance policy when it is entitled to do so under the
insurance policy;

(bb) a breach by the Independent Certifier of such insurance policy;
or

(cc) the failure of the Independent Certifier to effect and maintain
the insurance policy required under clause 8.4(a).

bility incurred by the Independent Certifier under the deed poll to be executed
Independent Certifier pursuant to clause 2.5 or under any Additional Third

Party Agreement will, for the purpose of this clause 8.1 be deemed to be a liability
under this deed.

8.2 Exclusions

The limitation of liability in clause 8.1 and the exclusion of liability for Consequential Loss
in clause 8.3 do not:

(a) apply to any claims arising out of or in connection with any of the following on the
part of the Independent Certifier or anyone for whom the Independent Certifier is

respon
(1)

(i)

(iii)
(iv)

sible:
fraud or criminal conduct;
Wilful Misconduct;

Gross Negligence;

any damage to or loss of property
[

(V)
(vi)

death of or injury to any person; or

liability that cannot be limited or excluded by Law; or

(b) operate to limit or restrict the Independent Certifier's liability:

(i)

(i)

(A)

AUS\MNOLIN\681304531.02

in respect of any amount for which the Independent Certifier is indemnified

or entitled to be indemnified for that liability
I

in respect of any amount for which the Independent Certifier would have been
indemnified or entitled to be indemnified for that liability | I
I but for this clause or but for the

failure of any such insurance policy to respond due to:

a wrongful act, omission or misconduct of the Independent Certifier in the
administration of the relevant insurance policy, including a failure by the
Independent Certifier to submit a claim under the relevant insurance policy
when it is entitled to do so under the insurance policy;
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8.3

8.4

(©)

(B) a breach by the Independent Certifier of such insurance policy; or

(®) the failure of the Independent Certifier to effect and maintain an insurance

policy required (I

up to the relevant minimum amount of insurance (including any reinstatement, as
applicable) that the Independent Certifier is required to hold and maintain N

Al

operate to limit or restrict the Independent Certifier's liability to pay any excess or
deductible under an insurance policy referred to in clause 8.4,

and any liability arising out of or in connection with the matters referred to in clauses 8.2(a),
8.2(b) and 8.2(c) will not count towards or be included in any calculation of the limit of the
Independent Certifier's total aggregate liability under clause 8.1.

Consequential loss

(@)

(b)

Notwithstanding any other provision of this deed but subject to clauses 8.2 and
8.3(b), the Independent Certifier will have no liability to the Principal or the
Contractor for any Claim for any Consequential Loss (in contract for breach of this
deed, under an indemnity, for debt, in tort including negligence, by way of strict or
vicarious liability, under statute or otherwise according to Law or in equity) arising
out of or in any way in connection with the Services.

Without limiting clause 8.2(b), clause 8.3(a) does not operate to limit or restrict the
Independent Certifier's liability in respect of any Consequential Loss for which the
Independent Certifier:

(i) is indemnified or entitled to be indemnified IIIEIIEIEIGININGEGNGGEGEEEE
|
I ond

(i) would have been indemnified or entitled to be indemnified under such
insurance policies but for this clause or but for the failure of any such
insurance policy to respond due to:

(A) a wrongful act, omission or misconduct of the Independent Certifier in the
administration of the relevant insurance policy, including a failure by the
Independent Certifier to submit a claim under the relevant insurance policy
when it is entitled to do so under the insurance policy;

(B) a breach by the Independent Certifier of such insurance policy; or

Q) the failure of the Independent Certifier to effect and maintain an insurance
policy required under this deed,

up the relevant minimum amount of insurance (including any reinstatement, as
applicable) that the Independent Certifier is required to hold and maintain |

Insurances

The Independent Certifier must hold and maintain:

(@)

N
(&)
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professional indemnity insurance that covers the period commencing on the date of
this deed:

(i) with a limit of indemnity of il million for any single claim and in the
aggregate in respect of legal liability (including, without limitation, in
connection with property damage, personal injury or death) arising from a
breach of professional duty, whether owed in contract or otherwise, arising at
any time from the date of this deed, by reason of any negligent act, error or
omission by the Independent Certifier or its employees, agents or consultants;

(ii) with a deductible of | I and

(iii)  on the terms set out in the draft insurance policy set out in Schedule 6 or on
the terms otherwise approved by the Principal under clause 8.4A (to the
extent applicable),

(b) from the date of this deed, workers compensation insurance as required by Law
under any statute relating to workers' or accident compensation; and

(c) from the date of this deed, public liability insurance:
(i) endorsed to indemnify each of the Principal and Contractor as insureds to the

extent that such parties are vicariously liable for the activities of the
Independent Certifier under this deed;

(it without limiting clause 8.4(c)(iii), I

(iii)  with a limit of indemnity of not less than [l million for any one claim in
respect of legal liability for third party property damage, personal injury or
death arising from the performance of the Services under this deed; and

(iv)  with a deductible of not more than |-
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Notice of matter affecting insurance

(a) The Independent Certifier must notify the Principal and the Contractor 30 days in
advance of any event which could affect its insurance cover or if any policy is
cancelled, avoided or allowed to lapse.

The Independent Certifier must not, without the prior written consent of the Principal
and the Contractor, either materially alter the terms of, risks covered by or sum
insured under the | rofessional indemnity insurance policy or public
liability insurance policy.

Provision of information

The Independent Certifier must provide to the Principal and the Contractor:
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8.7

8.8

8.9

8.10

8.11

(a) certified copies of the insurance policies apart from workers compensation insurance;
and

(b) certificates of currency, with respect to the insurances effected and maintained by
the Independent Certifier for the purposes of this clause 8,

at any time and from time to time on request by any party and prior to the renewal of each
policy.

Periods for insurance

The Independent Certifier must maintain:

(a) the I »rofessional indemnity insurance for a period of seven years
(whether annually renewable or a single project policy) after the Date of Completion
of the last Portion or the date of termination of this deed, whichever is earlier;

(b) the workers compensation insurance until it ceases to perform the Services; and

(c) the pubilic liability insurance until it ceases to perform the Services.

Obligations unaffected by insurance

The requirement to effect and maintain insurance in this clause 8 does not limit the liability
or other obligations of the Independent Certifier under this deed.

Indemnity in relation to property/persons

(a) The Independent Certifier is liable for and indemnifies the Principal and the
Contractor against any liability, loss, claim, expense or damage which they may pay,
suffer or incur to the extent caused by:

(i) any damage to or loss of property; or
(i) death of or injury to any person,

insofar as the liability, loss, claim, expense or damage arises out of the act, error or
omission of the Independent Certifier, its employees, agents or consultants.

(b) The Independent Certifier's obligation to indemnify the Principal and the Contractor
under this clause 8.9 and clause 8.10 shall be reduced proportionately to the extent
that the Principal or the Contractor (as applicable) has contributed to the loss and/or
failed to mitigate its loss.

Indemnity in relation to breach

The Independent Certifier is liable for and indemnifies the Principal and the Contractor
against any liability, loss, claim, expense or damage which they may pay, suffer or incur to
the extent caused by any breach of this deed by the Independent Certifier (including any
claim or loss which the Principal or the Contractor may have to another party arising from
such breach).

Reputable Insurer
All insurance policies effected by the Independent Certifier in compliance with clauses
8.4(a), 8.4(c) and 8.4A must be taken out with Reputable Insurers and, in respect of the

I »rofessional indemnity insurance only, must be approved by the Principal
(such approval not to be unreasonably withheld).
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9. DISPUTE RESOLUTION

9.1 Procedure for resolving disputes

(a)

(b)

The parties agree that they will attempt to resolve all disputes in accordance with
the procedures set out in this clause 9.

It is a condition precedent to the referral of a dispute to litigation that a party first
exhausts the procedures referred to in clauses 9.2, 9.3 and 9.4.

9.2 Negotiation

(a)

(b)

(©)

(d)

(e)

(")

If a dispute arises, then a party to the dispute may give notice to the other parties
to the dispute, requesting that the dispute be referred for resolution to the respective
senior officer with the authority to resolve the dispute of those parties to the dispute.

A notice under clause 9.2(a) must:
(M be in writing;
(i) state that it is a notice under this clause 9.2; and

(iii)  include, or be accompanied by, reasonable particulars of the matters in
dispute.

If a dispute is referred to the persons referred to in clause 9.2(a) (Dispute
Representatives), then the Dispute Representatives (or the persons for the time
being acting in those positions) must meet and use reasonable endeavours acting in
good faith to resolve the dispute (in whole or in part) within 10 Business Days of the
date on which the notice under clause 9.2(a) is received.

The joint decisions (if any) of the Dispute Representatives must be reduced to writing
within the 10 Business Days referred to in this clause 9.2(c) and will be contractually
binding on the parties to the dispute.

The 10 Business Days referred to in clause 9.2(c) may be extended by agreement of
the parties to the dispute in writing.

If the Dispute is not fully resolved by the Dispute Representatives within 10 Business
Days (or such longer period as the parties agree) after the date the notice under
clause 9.2(a) is received:

(i) a party to the dispute may by giving notice in writing to the other parties,
refer the dispute to expert determination in accordance with clause 9.3; or

(i) the parties may agree to have the dispute determined by litigation.

9.3 Expert Determination

(@)

(b)

Any dispute which is referred to expert determination under clause 9.2(f)(i) will be
conducted in accordance with the Resolution Institute's Expert Determination Rules,
as modified by Schedule A13 of the WFU Deed.

The parties must promptly make available to the Expert all such additional
information, access to the Construction Site, any Extra Land and all areas where the
Works are being performed (including any relevant Local Areas) and other relevant
places and all appropriate facilities, as the Expert may require for the purposes of
making a determination on the dispute.
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(c) The pa

(1)

(i)

(d) Within
period

rties agree that, to the extent permitted by Law:

the powers conferred and restrictions imposed on a court by Part 4 of the Civi/
Liability Act 2002 NSW are not conferred on the Expert; and

the Expert has no power to make a binding or non-binding determination or
any award in respect of a Dispute by applying or considering the provisions of
Part 4 of the Civil Liability Act 2002 NSW (and any equivalent statutory
provisions in any other state or territory) which might, in the absence of this
provision, have applied to any dispute referred to expert determination.

50 Business Days after the Expert has been appointed, or within such other
as may be proposed by the Expert and approved by the parties to the dispute,

the Expert must give its determination in writing to both parties, which must be
reasoned and must state that it is given under this clause 9.3

(e) Withou

t limiting clause 9.1(b), the determination of the Expert will be immediately

binding on both parties, who must give effect to it unless and until it is revised,
overturned or otherwise changed by written agreement between the parties or a
court judgment made in court proceedings.

9.4 Notice of dissatisfaction

(a) If:

(1)

(i)

a party is dissatisfied with a determination made by an Expert under
clause 9.3, then that party may, within 10 Business Days after receiving the
determination, give notice to the other parties of its dissatisfaction; or

an Expert fails to give its determination within a period of 50 Business Days
after the Expert has been appointed by the parties (or within such other period
as may be proposed by the Expert and approved by the parties to the dispute),
then any party to the dispute may, within 10 Business Days after the relevant
period has expired, give a notice to the other parties of its dissatisfaction,

(each a Notice of Dissatisfaction).

(b) A Notice of Dissatisfaction issued under clause 9.4(a) must:

(1)
(i)

state that it is given under this clause 9.4; and

set out the matter in dispute and the reason(s) for dissatisfaction.

(c) No party will be entitled to commence court proceedings in respect of any dispute

unless a Notice of Dissatisfaction has been given in accordance with this clause 9.4.
9.5 Final and binding decision
(a) If:
(i) an Expert has made a determination as to a dispute; and

(i)

no Notice of Dissatisfaction has been given by any party under clause 9.4
within 10 Business Days after it received the Expert's determination,

then the determination will become final and binding upon all parties, who must give
effect to it.

AUS\MNOLIN\681304531.02
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9.6

9.7

9.8

10.

10.1

10.2

(b) Once a determination of an Expert has become final and binding under clause 9.5(a),
no party will be entitled to challenge the determination on any basis.

Continue to perform

Notwithstanding the existence of a dispute, each of the Other Parties and the Independent
Certifier must continue to perform their obligations under this deed.

Urgent relief
Nothing in this clause 9 will prevent:

(a) a party from instituting proceedings to seek urgent injunctive, interlocutory or
declaratory relief; or

(b) the Principal from making an application to the court pursuant to sections 415E,
434K and 451F of the Corporations Act, or an equivalent provision under any Law.

Survive termination

This clause 9 will survive the termination of this deed.

TERMINATION OF APPOINTMENT

Notice of termination

Following consultation with the Contractor, the Principal may terminate the appointment of
the Independent Certifier under this deed by notice in writing served on the Independent

Certifier (copied to the Contractor) if:

(a) the Independent Certifier is in breach of this deed and the breach is not remediable
in the reasonable opinion of the Principal;

(b) the Independent Certifier is in breach of this deed and the breach, being remediable
in the reasonable opinion of the Principal, has not been remedied within seven days
of the service by the Principal of a notice specifying the breach and requiring the
breach to be remedied;

(c) an Insolvency Event occurs in relation to the Independent Certifier;

(d) a Change in Control of any entity that comprises the Independent Certifier occurs
without the prior written consent of the Principal (other than a Change in Control
permitted under 14.13(a)(iii)); or

(e) the Principal in its absolute discretion for any reason whatsoever serves on the
Independent Certifier a notice of termination of the appointment of the Independent
Certifier in respect of the Services, on a date specified in the notice, being not less
than 15 Business Days after the date of issue of the notice.

Termination

Where a notice is served on the Independent Certifier under clause 10.1, the appointment
of the Independent Certifier will terminate upon the earlier of:

(a) the date specified in the notice issued under clause 10.1; or

(b) the appointment of a replacement for the Independent Certifier.
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10.3

10.4

10.5

10.6

10.7

10.8

11.

Delivery of documents

Upon the earlier of the date of termination of the appointment of the Independent Certifier
and the date of completion of the Services, the Independent Certifier:

(a) must deliver up to the Principal or to such other person as the Principal may direct,
all books, records, drawings, specifications and other documents in the possession,
custody or control of the Independent Certifier relating to the Services (whether
complete or not and including all books, records, drawings, specifications and other
documents stored electronically); and

(b) acknowledges that the Principal and the Contractor have the right to use all such
documents for any purposes in connection with the WFU Project, the Works, the
Principal’s activities, the Contractor’s Activities or any Project Document.

Reasonable assistance

Where the Principal gives a notice under clause 10.1 terminating the appointment of the
Independent Certifier, the Independent Certifier must provide full assistance to the Principal
and the Contractor and any appointed replacement for the Independent Certifier in order to
enable such replacement to be in a position to perform the Services with effect from the
appointment of such replacement.

Payment until date of termination

Where the appointment of the Independent Certifier is terminated under clause 10.1(e),
the Independent Certifier is only entitled to be paid by the Principal the portion of the Fee
for Services performed up to the date of the termination.

Termination without payment

Termination of the appointment of the Independent Certifier will be without prejudice to
any claim which any of the Principal or the Contractor may have in respect of any breach of
the terms of this deed which occurred prior to the date of termination.

Survive termination

This clause 10 will survive the termination of this deed under clause 10.1.

Rights upon termination

If the appointment of the Independent Certifier is terminated pursuant to clauses 10.1(a)
to 10.1(d), the parties' remedies, rights and liabilities shall be the same as they would have
been under the Law governing this deed had the Independent Certifier repudiated this deed
and the Principal and the Contractor elected to treat this deed as at an end and recover
damages.

DISCLOSURE BY PRINCIPAL

(@) Subject to clause 11(b), the Independent Certifier and the Contractor acknowledge
that:

(i) this deed will be made available to the Auditor-General in accordance with the
Public Finance and Audit Act 1983 (NSW);

(i) information concerning this deed will be tabled in Parliament of the State of

New South Wales by or on behalf of the Principal and will be published in
accordance with applicable government policies and guidelines;
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(iii)  this deed and information concerning this deed will be published on the
Principal's contracts register in accordance with the GIPA Act (subject to the
prior redaction of Commercially Sensitive Information which is not required to
be disclosed in the contracts register under the GIPA Act); and

(iv)  the Principal and the Principal's Representative may make this deed available
to any person as required by any applicable Law.

(b) The Independent Certifier and the Contractor acknowledge that:

(D the Principal has consulted with the Contractor and the Independent Certifier
in relation to the disclosure of those parts of this deed that are not
Commercially Sensitive Information;

(ii) the Principal will notify the Contractor and the Independent Certifier of any
proposed disclosure of any information that the Principal considers (acting
reasonably) may be Commercially Sensitive Information by the Principal
under the GIPA Act no later than 20 Business Days before the proposed date
of disclosure;

(iii)  following notification by the Principal in accordance with clause 11(b)(ii), the
Principal will take reasonable steps to consult with the Contractor and the
Independent Certifier before the Principal discloses the information referred
to in clause 11(b)(ii), including under the GIPA Act; and

(iv) if, following:
(A) notification by the Principal in accordance with clause 11(b)(ii); or
(B) consultation between the parties in accordance with clause 11(b)(iii),

the Contractor or the Independent Certifier objects to the disclosure of some
or all of the information referred to in clause 11(b)(ii) on the basis that it is
Commercially Sensitive Information, the Contractor or the Independent
Certifier (as applicable) must provide details of any such objection within 3
Business Days of the date the Contractor or the Independent Certifier (as
applicable) received notification from the Principal or the date on which the
consultation process concluded (as relevant).

(c) The Principal may at its discretion take into account any objection received from the
Contractor or the Independent Certifier pursuant to clause 11(b)(iv) in determining
whether the information identified by the Contractor or the Independent Certifier as
Commercially Sensitive Information should be disclosed.

(d) Nothing in this clause 11 will limit or otherwise affect the discharge of the Principal's
obligations under the GIPA Act.

12. GST

(a) Except where the context suggests otherwise, terms used in this clause 12 have the
meaning given to those terms by the A New Tax System (Goods and Services Tax)
Act 1999 (Cth) (as amended from time to time).

(b) Any part of a supply that is treated as a separate supply for GST purposes (including
attributing GST payable to tax periods) will be treated as a separate supply for the
purposes of this clause 12.

() Unless otherwise expressly stated, all consideration to be provided under this deed
(other than under this clause 12) is exclusive of GST. Any consideration that is
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specified to be inclusive of GST must not be taken into account in calculating the
GST payable in relation to a supply for the purpose of this clause 12.

(d) Any payment or reimbursement required to be made under this deed that is
calculated by reference to a cost, expense or other amount paid or incurred will be
limited to the total costs, expense or amount less the amount of any input tax credit
to which an entity is entitled for the acquisition to which the cost, expense or amount
relates.

(e) If GST is payable in relation to a supply made under or in connection with this deed,
then any party (Recipient) that is required to provide consideration to another party
(Supplier) for that supply must pay an additional amount to the Supplier equal to
the amount of that GST at the same time as any other consideration is to be first
provided for that supply.

(f) The Supplier must provide a tax invoice to the Recipient at the same time as any
consideration is to be first provided for that supply.

(9) If the GST payable in relation to a supply made under or in connection with this deed
varies from the additional amount paid by the Recipient under clause 12(e), then the
Supplier will provide a corresponding refund or credit to, or will be entitled to receive
the amount of that variation from, the Recipient. Any payment, credit or refund under
this clause 12(g) is deemed to be a payment, credit or refund of the additional
amount payable under clause 12(e). If any adjustment event occurs in relation to a
supply, the Supplier must give the Recipient an adjustment note event within seven
days after the date of the adjustment event.

13. NOTICES
(a) Wherever referred to in this clause:

(i) Notice means each notice, document, consent, approval, request and
demand that is required, permitted, given or contemplated pursuant to the
terms of this deed (including a notice of any Claim, notice of dispute, Notice
of Completion and Notice of Dissatisfaction); and

(i) Other Communication means all communications under or in connection
with this deed other than a Notice.

(b) When the PDCS is ready for use by the parties after the date of this deed, the
Principal's Representative will notify the Contractor and the Independent Certifier
that a PDCS is ready for use, which notice will set out:

(D the commencement date for use of the PDCS for the giving of Notices and
Other Communication under or in connection with this deed;

(i) any password, login details or similar information required for the Contractor
and the Independent Certifier to use the PDCS;

(iii)  any requirements for specific notices (e.g. notices of Claims);

(iv)  the name and contact details of any additional person which the Principal's
Representative nominates for receipt of Notices under this deed; and

(v) any other information reasonably necessary for the use and service of Notices
and Other Communication via the PDCS.

() At any time and from time to time the Principal's Representative may notify the
Independent Certifier and the Contractor that a different PDCS will be used for giving
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Notices and Other Communication under or in connection with this deed. The
Principal's Representative's notice will set out:

(i) the name of the relevant PDCS;
(ii) the commencement date for use of the PDCS;

(iii) any password, login details or similar information required for the
Independent Certifier and the Contractor to use the PDCS;

(iv) any requirements for specific notices (e.g. notices of Claims);

(v) the name and contact details of any additional person which the Principal's
Representative nhominates for receipt of Notices under this deed; and

(vi) any other information reasonably necessary for the use and service of Notices
and Other Communication via the PDCS.

(d) At any time and from time to time, the Principal's Representative may notify the
Independent Certifier and the Contractor that a PDCS will not be used for giving
certain Notices or Other Communication under or in connection with this deed and
such notice will state that such Notices or Other Communication will be given in
accordance with clause 13(e)(i) or clause 13(ee)(i).

(e) Each Notice must:
(i) before the date referred to in clause 13(b) or where clause 13(d) applies:
(A) be in writing;
(B) be addressed:

(aa) in the case of a Notice from the Contractor, to the Principal's
Representative, the Independent Certifier's Representative and
any additional person notified by the Principal in writing;

(bb) in the case of a Notice from the Independent Certifier, to the
Principal's Representative, the Contractor's Representative and
any additional person notified by the Principal in writing; or

(cc) in the case of a Notice from the Principal, to the Contractor's
Representative and the Independent Certifier's Representative;
or

(@) comply with any requirements for specific notices (e.g. notices of
Claims) specified by the Principal in writing;

(D) be signed by:

(aa) in the case of a Notice from the Contractor, the Contractor's
Representative; or

(bb) in the case of a Notice from the Principal, the Principal's
Representative; or

(cc) in the case of a Notice from the Independent Certifier, the
Independent Certifier's Representative; or
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(i)

(E)

(dd) the solicitor for, or any attorney, director, secretary or
auth