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Date

Parties
Transport for NSW ABN 18 804 239 602 of 4 Parramatta Square, 12 Darcy Street,

Parramatta NSW 2150 (TfNSW)

Austratand C & I Land Holdings Pty Ltd ACN 107 356 641 atf Frasers Property C&l
Land Holdings (Horsley Park No.1) Trust of Level 2, 1C Homebush Bay Drive, Rhodes
NSW 2138 (Developer)

A

B

c

D

Background
The Developer currently owns the Developer Land and intends to carry out
development on the Developer Land, in respect of which the Developer
proposes to make future Development Applications.

ln order to facilitate the Development on the Developer Land, the Developer
has sought the Instrument Change.

TfNSW is planning The Horsley Drive Upgrade to meet Western Sydney's
transport needs and support expected industrialand employment growth.

The Developer offers to make the Development Contributions, whích include
works on The Horsley Drive, on the terms set out in this deed, in connection
with the lnstrument Change and the carrying out of Development facilitated by
the lnstrument Change.

ln order to make the Development Contributions, the Third Party Land must be

acquired by either the Developer or TfNSW. The WSPT Land will be acquired
by TfNSW.

E

1

1.1

Agreed terms

lnterpretation
Definitions
ln this deed, the following terms have the following meanings:

Act The EnvironmentalPlanning andÁssessment Act 1979
(Nsw).

Approval Any consent, approval, authorisation, determination, licence,

registration, order, permission or concurrence required by

L\3556285 1 0. 3 344-3226-91 01v22
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Law, including those under the deed, and includes a
Development Consent.

Approved Security Security required to be provided to TfNSW under the terms
of a WAD.

Authority

Bank Guarantee

Business Day

Glaim

Gonstruction
Certificate

Costs

Dealing

Developer Land

Any federal, State or local government or semi-
governmental, statutory, judicial or public person,
instrumentality or department.

An irrevocable and unconditional undertaking:

(a) by an Australian bank which is an eligible financiat
institution for the purposes of Treasury Circular NSW
TCl lOl dated 24 January 2014 as amended,
supplemented or substituted from time to tíme; and

(b) on terms acceptable to the recipient, in the recipient's
absolute discretion,

to pay the face value of that undertaking (being such
amount as is required underthis deed) on demand.

A day which is not a Saturday, Sunday or bank or public
holiday in Sydney.

Any claim, action, proceeding or demand, however it arises
and whether it is present or future, fixed or unascert¡ained,
actual or contingent, including any claím for compensation
arising under the Just Terms AcL

Has the meaning given to that expression in the Act.

lncludes any liability, loss, cost, fee, charge, expense, tax,
rate, charge, fine, penalty or debt including those incuned in
connection with advisors and any compensation payable to
any person in accordance with the Law.

Selling, transferring, mortgaging, charging or subdividing the
land or an interest in land.

The land legally described as at the date of this deed as:

(a) Lot 584 ÐP17288;

(b) Lots 56 and 57 DP13961;

(c) Lots A and B DP361393;

(d) Lot59AÐP362022;

(e) Lots 1 and 2 DP505934;

(Ð Lot 618 DP17288;

(g) LotA DP347034;

L\3556285 1 0.3344 4-3226-9 1 01v22
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Development

Development
Application

Development
Certification
Regulation

Development
Consent

Development
Contribution

ELNO

Enforcement
Security

Explanatory Note

Fairfield LEP

General Security

GFA

GST

GST ACt

GST Law

(h) Lots A and B DP357890;

(i) LotBDP377249;

0) Lots 744 and74BDP17288;

(k) Lot78B ÐP347873:

(1) Lot 79A and 798 DP17288; and

(m) Lot 1 DP849699.

Development of the Developer Land for predominantly

industrial warehousing purposes, generally in accordance
with the Planning Proposaland the lnstrument Change.

Has the meaning given to it in the Act.

The Envi ron me ntal P la n n i n g and Assess m e nt (Ðeve lop me nt
Certification and Fire Safety) Regulation 2021 (NSW).

Has the meaning given to it in the Act.

The development contributions to be provided by the
Developer in accordance with schedule 2.

Has the meaning given in the Electronic Conveyancing

Nationaltaw (NSW).

Has the meaning given to that term in clause 8.f (aX¡¡¡).

The explanatory note included at schedule 3 of this deed.

'lhe Fairfíeld LocalEnvironmental Plan 2013, as amended

from time to time.

Has the meaning given to that term in clause 8.'l(aXa).

Has the meaning given to the term "gross floor area" in the

Fairfield LEP.

Has the meaning given to that expression in the GST Law.

The A New Tax Sysfem (Goods and Seruices Tax) Act 1999
(cth).

Has the same meaning given to that expression in the GST
Act or, if that Act does not exist for any reason, means any
Act imposing or relating to the imposition or administration of
a goods and services tax in Australia and any regulation
made under that Act.

L\3 556285 1 0. 3 3M4 -3226 -9 1 O 1 v22
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Instrument ChangeThe change to the Fairfield LEP as a resu¡t of the Planning
Proposal.

Interest Has the same meaning given to that expression in the Just
Terms Act.

Just Terms Act

Land

Land Gontribution

Law

LRS

Nominated
Transferee

Novation Deed

Occupation
Certificate

Planning Proposal

Practical
Completion

The Land Acquisition (Just Terms Compensation) Act 1991
(NSW).

The Third Party Land and the Developer Land.

A Development Contribution item comprising land which is
required to be dedicated or transferred by the Developer
under this deed and which may include:

(a) Developer Land; and

(b) Third Party Land that is purchased by the Developer
in accordance with clause 5.1.

Any statute, regulation, rule, proclamation, order, ordinance
or by law, whether present or future and whether
Commonwealth, State, territorial or local, and the common
law.

NSW Land Registry Services.

ln respect of each Land Contribution, the Authority or person
nominated by TfNSW to whom the Land Gontribution is to
be dedicated or transferred under this deed.

The deed attached as Annexure A.

Has the meaning given to that expression in the Act.

Planning Proposal PP-2021-3824, which seeks to amend
the Fairfield LEP by:

(a) rezoning the Developer Land from RU2 Rural
Landscape to E4 General lndustrial;

(b) remove the existing height of buildings control
applying to the Developer Land;

(c) introduce a floor space ratio controlof 0.55:1;

(d) reduce the minimum lot size development standard
from 10,000m2 to 930m2; and

(e) remove the minimum lot size for dualoccupancy
development standard.

The practical completion of Works in accordance with the
WAD forthose Works.

L\3 556285 1 0. 3 344 4 3226-91 01 v22
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Register The Torrens title register ma¡nta¡ned under the Rea/

ProPerty Act 1900 (NSW).

Regufation TheEnvironmentalPlanningandfissessrl?entRegulation
2o2r (NSW).

Site Audit Report Has the meaning given in lhe Cantaminated Land
Management Act 1997 (NSW).

Site Audit Has the meaning given in lhe Contaminated Land

Statement Management Act 1997 (NSW) and, for the purpose of this

deed, must be unconditional or on conditions which are

satisfactory to TfNSW, acting reasonably.

TfNSW's Nominee An Authority nominated by TÍNSW as being the Authority to

which any or part of a Development Contribution is to be

Provided.

The Horsley Drive The proposed upgrade of The Horsley Drive, which is an

Upgrade existing classified road, between the M7 Motorway and

Cowpasture Road.

Third Party Land The land, excluding the WSPT Land, that is required for the
purpose of the Development Contributions not currently
owned by the Developer, being those parts of the following
parcels as is necessary to facilitate the Works:

(a) Lots C and D DP398446; and

(b) Lots 81A and 818 DP348110.

Third Party Land The date that the Developer is deemed to have used

Purchase Date reasonable endeavours to purchase the Third Party Land in

accordance with clause 5.1(c) or 6 months from the date of
commencement of this deed, whichever is later and as may

be extended in accordance with clause 5.f (d)'

WAD A works authorisation deed or other infrastructure delivery
agreement entered into by TfNSW and the Developer

regarding the design, construction, completion and

dedication of Works by the Developer'

Works The works-in-kind required to be made by the Developer
under schedule 2.

WSPT Land The land owned by Western Sydney Parklands Trust that is

required for the purpose of the Development Contributions,

being those parts of the following parcels as is necessary to

facilitate the Works:

(a) Lot 98 DP13905;

(b) Lots 974 and 978 DP17288;

(c) Lots 734 and 738 ÐP17288;

L\3556285 I 0.33444-3226-91 O1 v22
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1.2

(d) LotADP403308; and

(e) Lot 1 DP882937.

Construction
ln this deed, unless the context clearly indicates othenrise:

(a) a reference to this deed or another document means this deed or that
other document and any document which varies, supplements, replaces,
assigns or novates this deed or that other document;

(b) a reference to legislation or a legislative provision includes any statutory
modification, or substitution of that legislation or legislative provision and
any subordinate legislation issued under that legislation or legislative
provision;

(c) a reference to a body or authority which ceases to exist is a reference to
either a body or authority that the parties agree to substitute for the
named body or authority or, failing agreement, to a body or authority
having substantially the same objects as the named body or authority;

(d) a reference to the introduction, a clause, schedule or annexure is a
reference to the introduction, a clause, a schedule or an annexure to or
of this deed;

(e) clause headings, the introduction and the table of contents are inserted
for convenience only and do not form part of this deed;

(f) the schedules form part of this deed;

(g) a reference to a person includes a natural person, corporation, statutory
corporation, partnership, the Crown or any other organisation or legal
entity;

(h) a reference to a natural person includes their personal representatives,
successors and permitted assigns;

(¡) a reference to a corporation includes its successors and permitted
assigns;

ú) a reference to a right or obligation of a parg is a reference to a right or
obligatíon of that party under this deed;

(k) including and includes are not words of limitation;

(l) a word that is derived from a defined word has a oorresponding meaning;

(m) monetary amounts are expressed in Australian dollars;

(n) the singular includes the plural and vice-versa;

(o) words importing one gender include all other genders;

(p) a reference to a thing includes each part of that thing; and

(q) neither this deed nor any part of it is to be construed against a party on
the basis that the party or its lawyers were responsible for its drafting.

L\3556285 1 0.33444-3226-9 1 01v22
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Operation and application of this deed
Operation
This deed commenoes on the later of the date:

(a) that this deed is signed by all parties; and

(b) of the lnstrument Change.

Planning agreement under the Act
This deed constitutes a planning agreement within the meaning of section 7.4

of the Act and the parties agree on the matters set out in schedule l.
Application
This deed applies to:

(a) the Land;

(b) the Instrument Change; and

(c) the Development.

3.1

Application of sections 7 .11 ,7 .12 and Div 7 .1,

subdivision 4 of the Act
Sections 7.11 and7.12
This deed does not exclude the application of sections 7.1 1 or 7.12 of the Act

to the Development.

Division 7.1, subdivision 4
The application of Division 7.1, Subdivision 4 of the Act to the Development is

not excluded.

3.2

Development Contributions
(a) The parties acknowledge that TfNSW intends to undertake The Horsley

Drive Upgrade and that the provision of the Development Contributions

would be consistent with and contribute to this project.

(b) Subject to clause 4(c), the Developer agrees to provide, or procure the
provision of, the Development Contributions to TfNSW or TfNSW's

Nominee in accordance with schedule 2.

(c) The Developerwillonly be reguired to provide the Development
Contributions if the lnstrument Change is effected.

2.1

2.2

2

2.3

3

4

L\3 556285 1 0. 3 34/,4 -3226 -9 1 O 1 v22
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5.,|

Acquisition of Third Party Land and WSPT Land
Developer to use reasonable endeavours to purchase Third
Party Land
(a) The parties acknowledge that the Third Party Land and WSPT Land are

required to deliver the Development Contributions, and that the
Developer is in the process of attempting to purchase the Third Party
Land so that it can deliver the Development Contributions.

(b) The Developer must, at its Cost, use reasonable endeavours to
purchase the Third Parly Land by the Third Party Land Purchase Date
for the purpose of undertaking the Works.

(c) The Developerwill be taken to have satisfied an obligation to use
reasonable endeavours for the purposes of clause 5.f (b) where the
Developer has:

(i) engaged a qualified valuer (within the meaning of section 59(2) of
the Just Terms Act) to prepare a valuation report in relation to the
Third Party Land; and

(ii) made at least three offers to purchase the relevant part of the Third
Parly Land during a l2-month period (whether or not such offers
are made before the commencement of this deed), each of which
is not less than the valuation of that part of the Third Party Land in
the valuation report prepared by the valuer under clause S.f (cX¡).

(d) lf at any time the Developer considers that it will be unable to purchase
the Third Party Land by the Third Party Land Purchase Date, but that
there is a reasonable prospect of purchasing the Third Party Land after
the Third Party Land Purchase Date:

(i) the Developer may give TfNSW written notice that it intends to
extend the Third Party Land Purchase Date to a date specified in
that notice;and

(ii) the Third Party Land Purchase Date is extended untilthe date
specified in that notice.

(e) The Developer may extend the Third Party Land Purchase Date in
accordance with clause 5.f (d) on as many occasions as it chooses to do
so.

(f) Notwithstanding clauses 5.1(d) and (e), and irrespective of whether the
Developer has given TfNSW a notice under clause 5.2(b), TfNSW may,
at any time, and in its absolute discretion, elect to exercise its powers to
acquire some or all of the Third Party Land. To the extent that TfNSW
makes any such election, ¡t must notifu the Developer and clauses
5.2(c)-(h) willapply.

5
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5.2 Compulsory acquisition of Third Party Land by TfNSW

(a) The parties acknowledge that The Horsley Drive Upgrade is a current
project of TfNSW and that the provision of the Development
Contributions would be consistent with and contribute to that pQect.

(b) lf, despite using reasonable endeavours, the Developer ¡s not able to
procure the acquisítion of any part of the Third Party Land required for
the Works by the Third Party Land Purchase Date, the Developer must,

within 12 months of the date of this deed, send a written notice to TfNSW
requesting that TfNSW (TP Land Notice) exercise its powers under
section 11 of Schedule 1 of the Transport Administration Act 1988
(NSW)orsection 177 of the Roads Act1993 (NSW)tocommencea
process to compulsorily acquire that part of the Third Party Land required

for the Works which has not been purchased by the Developer
(Relevant TP Land).

(c) TfNSW agrees to use reasonable endeavours to acquire the Relevant

TP Land, by agreement or compulsory process, in accordance with the

statutory process prescribed under the Just Terms Act (or any shortened

period as may be agreed between TfNSW and the owners of an lnterest
in the Relevant TP Land), and no later than 2years from the receipt of
the TP Land Notice. The time by which TÍNSW must attempt to acquire

the Relevant TP Land may be extended by TfNSW by six months at any

time by written notice to the Developer. lf further extensions are

considered by TfNSW, acting reasonably, to be required in order to

complete the acquisition of the Relevant TP Land:

(¡) TfNSW must first notify the Developer and request that the
Developer consent to the requested extension; and

(¡i) if the Developer does not provide its consent (which consent must
not unreasonably be withheld), the Developer may indicate to

TÍNSW that it does not wish to proceed further with the acquisition

of the Relevant TP Land in which case the Developer indemnifies

TÍNSW in relation to any Costs that it has incurred in connection

with or in any way related to the acquisition process.

(d) At any time prior to the acquisition of the Relevant TP Land by TfNSW:

(¡) the Developer may continue to negotiate with the owners of the

Relevant TP Land to purchase the Relevant TP Land; or

(¡¡) the Developer may give notice to TÍNSW that it has reached

agreement with the owner of any part of the Relevant TP Land to
purchase the Relevant TP Land, in which case TÍNSW must cease

the compulsory acquisition process for that part of the Relevant TP

Land.

(e) The Developer indemnifies and keeps indemnified TNSW against all:

(i) Claims for compensation under the Just Terms Act made against

TfNSW, and payments made by TfNSW, as a result of any

L\3556285 1 0. 3 3444-3226 -9 1 O 1 v22
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acquisition by TfNSW of the whole or any part of the Relevant TP
Land under this clause;

(i¡) determinations of compensation by either the Valuer General or
the Land and Environment Court in respect of any acquisition by
TfNSW of the whole or any part of the Relevant TP Land under this
clause;

(¡¡i) costs orders made by the Land and Environment Court in respect
of any acquisition by TfNSW of the whole or any part of the
Relevant TP Land under this clause; and

(¡v) costs incurred by TfNSW arising out of any Claims for
compensation, or the operation of the statutory process in the Just
Terms Act, including in any Land and Environment Court
proceedings.

For the avoidance of doubt, this indemnity only applies in respect of
compensation payable for the acquisition of the Relevant TP Land, and
not compensation payable for the acquisition of any residue parcel of
land of which the Relevant TP Land may form part, except where
acquisition of the residue is required as compensation for impacts to the
relevant part of the Relevant TP Land would (in the opinion of TfNSW's
valuer appointed in accordance with clause 5.2(hXÐ) exceed the
compensation payable for the acquisition of the whole of that parcel of
the Relevant TP Land.

(0 The Developer must pay TfNSW, within 30 Business Days of a valid
written demand, an amount equivalent to:

(i) all Costs reasonably incurred by TfNSW in acquiring the whole or
any part of the Relevant TP Land under this clause, including
without limitation costs incurred by TÍNSW arising out of any
Claims for compensation, or the operation of the statutory process
in the Just Terms Act, including in any Land and Environment
Court proceedings; and

(¡¡) the quantum of all determined Claims against TfNSW in exercising
its compulsory acquisition powers under the Just Terms Act.
including, without limitation:

(A) determinations of compensation by either the Valuer General
or the Land and Environment Court in respect of any
acquisition by TfNSW of the whole or any part of the
Relevant TP Land under this clause; and

(B) costs orders made by the Land and Environment Court in
respect of any acquisition by TfNSW of the whole or any part
of the Relevant TP Land under this dause.

(g) Tfr{SW may make a written demand under clause 5.2(0:

L\3558285 1 0.33 4444226-9101v22
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(i) in relation to any amount determined by a Court to be payable by

TfNSW - at any time afier the determination of the Court; and

(ii) in relation to any other amount referred to in clause 5.2(fl - at any

time afier:

(A) TfNSW receives an ¡nvo¡ce in respect of that amount; or

(B) TfNSW otherwise incurs the obligation to pay the amount'

(h) The parties agree that, in circumstances where TfNSW has agreed to

use reasonable endeavours pursuant to clause 5.2(c) to acquire the

Relevant TP Land;

(i) TfNSW agrees to notiff the Developer of the appointment of an

independent valuer(s) and any other expert consultants in
connection with the acquisition of an lnterest in the Relevant TP

Land;

(ii) TfNSW must provide regular updates to the Developer on the
status of the compulsory acquisition of the Relevant TP Land,

including all Claims made by the owners of an lnterest in the

Relevant TP Land, by:

(A) providing a wdtten status report on a quarterly basis, or by

such other time as may be agreed by the Developer,

commencing three months after entry into this Deed, which
sets out the progress of the compulsory acquisition of each
parcel of the Relevant TP Land, the Costs incurred to date,

the amount of any Claims for compensation received and
proposed actions to take place prior to issuing of the next
status report; and

(B) attendíng a meeting with the Developer following release of
the status report to discuss the items outlined in the report;

and

(iii) TfNSW must provide to the Developer any valuation report on

which it seeks to rely in relation to the amount of compensatíon
payable to the owners of an lnterest of the Relevant TP Land' For

the avoidance of doubt, TÍNSW may obtain more than one
valuation report in relation to a parcel of the Relevant TP Land.

(i) Within 30 Business Days of receiving the first valuation report in respect

of each parcelof the Relevant TP Land provided by TfNSW in
accordance with clause 5.2(hX¡¡¡):

(i) the Developer may notiff TÍNSW that it does not wish TÍNSW to
proceed to acquire the Relevant TP Land; and

(ii) if the Developer notifies TfNSW that is does not wish TfNSW to
proceed to acquire the Relevant TP Land:

L\3556285 1 0. 3 344 4-3226 -9 1 O 1 v22
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5.3

(A) TfNSW will take no further act¡on towards acquiring the
Relevant TP Land; and

(B) the Developer ¡ndemnifies TfNSW in relation to any Costs
that it has incurred in connection with, or in any way related
to, the steps that it has taken under this clause 5.2; and

(iii) if the Developer does not notiry TÍNSW in accordance with this
clause 5.2(¡), TfNSW will continue to exercise reasonable
endeavours to acquire the Relevant TP Land.

0) Prior to TfNSW issuing a proposed acquisition notice under section 11 of
the Just Terms Act in respect of any parcel of the Relevant TP Land,
TÍNSW and the Developer must meet and determine whether the
Developer stillwishes TfNSW to proceed to acquire the Relevant TP
Land, and the Developer must notify TfNSW in writing whether it wishes
TfNSW to proceed to acquire the Relevant TP Land.

(k) Following the meetings under clause 5.2(i):

(i) if the Developer notifies TfNSW that it wishes TfNSW to proceed to
acquire the Relevant TP Land:

(A) TfNSW will continue to exercise reasonable endeavours to
acquire the Relevant TP Land; and

(B) clauses 5.2(c)-(h) will continue to apply;

(ii) if the Developer notifies TfNSW that is does not wish TfNSW to
proceed to acquire the Relevant TP Land:

(A) TfNSW will take no further action towards acquiring the
Relevant TP Land; and

(B) the Developer indemnifies TfNSW in relation to any Costs
that it has incurred in connection with, or in any way related
to, the steps that it has taken under this clause 5.2.

(l) The Developer may only notiff TfNSW under clause 6.2(k)(ii) that it
does not wish TfNSW to proceed to acquire the Relevant TP Land if
TfNSW has, as at the date of the meeting, received a Claim which
exceeds by 507o the amount which is the greater of:

(i) a valuation provided by TfNSW pursuant to ctause 5.2(hXii¡);or

(ii) the valuation prepared by the Developer under clause 5.1(cX¡).

Compulsory acqu¡s¡tion of WSPT Land by TfNSW
The parties agree that:

(a) the Developer is not required to use reasonable endeavours to purchase
the WSPT Land; and

(b) TfNSW will use reasonable endeavours to compulsorily acquire the
WSPT Land and clause 5.2 applies, unless the context otherwise
requires, to the WSPT Land as if it was part of the Third Party Land and
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every reference to'Relevant TP Land" in that clause should be taken to
be a reþrence to "Relevant TP Land and the WSPT Land".

6.1

Works
Obligation to provide Works
The Developer must deliverthe Works:

(a) in the manner set out in the tables in schedule 2, whichever is

applicable;and

(b) in accordance with this clause 6.

Commencement
Priorto commencing the Works, the Developer must:

(a) provide evidence to TfNSW that it has obtained allApprovals required for

the Works. The Developer must bear the costs of obtaining any

Approvals and, to the extent that any such Approval process involves
TfNSW, it must pay TfNSW's costs of TfNSW's involvement in that
process;

(b) provide certified copies of the civil design plans for the Works to TfNSW;

(c) enter into a WAD with TfNSW in relation to the Works on terms and

conditions acceptable to TfNSW, including obtaining TfNSW's approval
for the design of the Works and the plans submitted under schedule 2;

and

(d) provide the Approved Security to TfNSW in accordance with the WAD.

Delivery
The Developer must carry out and complete the Works in accordance with:

(a) all Approvals required for the Works; and

(b) the WAD,

and complete the Works by no later than the time specified in the table in

schedule 2.

Completion
(a) The Works are taken to be completed for the purposes of this deed when

the Works achieve Practical Completion in accordance with the WAD.

(b) The Developer must give TfNSW written notice of Practical Completion
of the Works.

Restriction on issue of certificates
(a) The parties agree that the requirements to:

(¡) deliver the Works in accordance with clause 6.1; and

6.2

6

6.3

6.4

6.5
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(ii) transfer or dedicate the Land Contribution in accordance w¡th
clause 7.2,

are restrictions on the issue of the first Occupation Certificate for GFA
within the Developer Land after the lnstrument Change within the
meaning of section 6.10 of the Act and section 48 of the Development
Certification Regulation.

(b) The parties agree that the requirement to enter into a WAD in
accordance with clause 6.2(c) is a restriction on the issue of a
Construction Certificate for GFA within the Developer Land after the
lnstrument Change within the meaning of section 6.8 of the Act and
section 21 of the Development Certification Regulation.

7.1

Dedication of land by Developer
Obligation to transfer or ded¡cate land
The Developer rnust transfer or dedicate the Land Contribution:

(a) in the manner set out in the table in schedule 2; and

(b) in accordance with this clause 7.

Dedication or transfer
The Developer must, at its Cost, take all steps required to transfer or dedicate
each Land Contribution by the applicable Due Date specified in the table in
schedule 2, including by first confirming with TfNSW whether the Land
Contribution is to be:

(a) dedicated on Registration of a Plan of Subdivision, in which case clause
7.3 applies; or

(b) transferred on Registration of a transfer instrument, in which case clause
7.4 applies,

and whether the Land Contribution is to be transferred or dedicated (as the
case may be) to TfNSW or the Nominated Transferee.

Obligations on ded¡cation
The Developerwill be taken to have satisfied an obligation to dedicate a Land
Contribution where:

(a) a deposited plan is Registered that dedicates land as a public road (but
not a temporary public road) under the RoadsAct 1993 (NSW); and

(b) the Developer has provided TfNSW with a Site Audit Statement and
accompanying Site Audit Report confirming that the land is suitable for
use for road purposes.

Obligations on transfer
(a) The requirement for the Developer to transfer a Land Contribution is

satisfied where the Developer (at its Cost):

7.2

7.3

7.4

7
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7.5

(i) delivers to TfNSW (or the Nominated Transferee) a form of transfer

in respect of the land comprising the Land Contribution in favour of
TfNSW (or the Nominated Transferee), executed by the Developer
and in Registrable form;

(ii) has provided evidence to TfNSW that the transfer of the Land

Contribution has been effected in favour of TfNSW (or the
Nominated Transferee) by means of electronic lodgement through

Property Exchange Australia Ltd or another ELNO; and

(iii) has provided TÍNSW with a Site Audit Statement and

accompanying Site Audit Report confirming that the land is suítable

for use for road purposes.

(b) lf a separate lot is required for the transfer of a Land Gontribution, the

Developer must (at its Cost):

(i) obtain Development Consent and all other Approvals necessary to

create a separate lot for the Land Contribution; and

(ii) in accordance with the applicable Development Consent and all

other necessary approvals, prepare and Register a Plan of
Subdivision or other plan as required by law to create one or more

separate lots for the Land Contribution.

(c) The Developer must (at its Cost):

(i) promptly comply, or procure compliance with, any requisitions

raised by the Registrar-General in relation to the transfer of the
Land Contribution; and

(ii) take any other necessary action to give efiect to the transfer of the
Land Gontribution to TÍNSW (or the Nominated Transferee) free of
all encumbrances (including any mortgages, easements,

covenants and planning agreements) and affectations (including

any charge or liability for rates, taxes and charges) other than

service easements or such other encumbrances as agreed by
TfNSW in writing.

Gompulsory Acquisition
(a) lf the Developer does not transfer or dedicate any of the land required for

a Land Contribution to TfNSW or the Nominated Transferee by the time

specified for the relevant Land Contribution item in Column 5 of the table

in schedule 2, TÍNSW may compulsorily acquire the whole or any part of
that land which has not been dedicated or transfened (Relevant Land)
in accordance with the Just Terms Act, for the amount of $1.00, and

may, in addition to any other remedy available to TfNSW, call upon any

Security provided under clause 8.1 to cover any costs'
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(b) The Developer and TfNSW (or the Nominated Transferee, as
appropriate) agree that:

(i) this clause 7.5 is an agreement between them for the purposes of
section 30 of the Just Terms Act; and

(ii) in this clause 7.5 they have agreed on all relevant matters
conceming the compulsory acquisition and the compensation to be
paid for the acquisition.

(c) The Developer must ensure that the Relevant Land to be acquired by
TÍNSW (or the Nominated Transferee) is free of all encumbrances and
affectations (including any charge or liability for rates, taxes and charges)
other than service easements or such other encumbrances as agreed by
TfNSW (or the Nominated Transferee) in wñting, on the date that TfNSW
(or the Nominated Transferee) will compulsorily acquire the Relevant
Land pursuant to this clause. The Developer indemnifies and keeps
indemnified TfNSW (or the Nominated Transferee, as appropriate)
against all Claims for compensation under the Just Terms Act made
against TfNSW (or the Nominated Transferee) as a result of any
acquisition by TfNSW of the whole or any part of the Relevant Land
under this clause.

(d) Prior to TfNSW exercising its rights to compulsorily acquire the Relevant
Land under this clause 7.5, the Developer must provide TfNSW with a
Site Audit Statement and accompanying Site Audit Report confirming
that the Relevant Land is suitable for use for road purposes. To the
extent that the Site Audit Statement and accompanying Site Audit Report
confirming that the Relevant Land is suitable for use fur road purposes
are not provided by the Developer in accordance with this clause 7.5(d):

(i) TfNSW may nevertheless elect to proceed with the compulsory
acquisition;and

(ii) the Developer is not relieved of its obligation to provide the Site
Audit Statement and accompanying Site Audit Report confirming
that the Relevant Land is suitable for use for road purposes.

(e) The Developer must pay TfNSW (orthe Nominated Transferee, as
appropriate), within 20 Business Days of a written demand, an amount
equivalent to all Costs incurred by Tff.lSW (or the Nominated Transferee)
in acquiring the whole or any part of the Relevant Land under this clause
7.5 and the quantum of all determined Claims aga¡nst TfNSW (or the
Nominated Transferee) in exercising acquisition rights.

(0 The parties agree that this deed operates as a deed polt in favour of the
Nominated Transferee (where applicable), insofar as this deed relates to
the transfer or dedication of land to the Nominated Transferee.
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8.1

Security
Provision of Security to Tfì.lSW
(a) Upon execution of this deed, the Developer must provide to TfNSW a

Bank Guarantee or Bank Guarantees with a face value amount of:

(i) $12,500,000 for the performance of the Developer's obligations
under this deed (General Security);

(ii) $1,000,000 for legal and other costs associated with the
acquisition process referred to in clause 5.2; and

(iii) $250,000 for legal costs associated with enforcement of this deed

and costs associated with delivery of the Development
Contributions if the Developer fails to perform its obligations to
provide the Development Contributions on the due date
(Enforcement Security).

(b) lf following the provision of any valuation reports in respect of all parcels

of the Relevant TP Land and WSPT Land pursuant to clause 5.2(hX¡¡¡)

TÍNSW reasonably considers that it requires the Developer to provide an

additional amount in respect of General Security, it may serve a notice in

writing to the Developer and, ¡f TfNSW does so, the Developer must
provide to TfNSW a Bank Guarantee or Bank Guarantees with a face

value amounts specified in the notice. The total quantum of security
specified in a notice issued under this clause 8.f (b) may not exceed the

totalof:

(i) the amount of compensation determined in the valuation reports
provided pursuant to clause 5.2(hXii¡); and

(ii) a further 25% of the amount in clause 8.1(bX¡) to account for

contingencies.

(c) Any Bank Guarantee provided under clauses 8.f (a) or (b) must:

(i) name *Transportfor NSWABN 18 804 239 602" asthe relevant
beneficiary;and

(ii) not have an exPiry date.

Claims under the Bank Guarantee
(a) TfNSW may:

(i) call upon any Bank Guarantee provided to it under this deed where

the Developer has:

(A) failed to provide a Development Contribution on or afier the
date for provision under this deed or is otherwise in default
under this deed in a material respect; or

(B) failed to comply with its obligations under clause 5.2(f); and

8.2

I
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8.3

(ii) retain and apply such money towards achieving performance of
the Development Contr¡bution and any Costs incurred by TfNSW in
rectirying any default by the Developer under this deed.

(b) Prior to calling upon a Bank Guarantee, TfNSW must give the Developer
not less than 10 Business Days written notice of the intehtion to do so. lf
the Developer restifies its failure to provide a Development Contribution
stipulated in a notice provided under this clause before TÍNSW calls
upon a Bank Guarantee, TfNSW may not call upon a Bank Guarantee for
that purpose.

(c) lf TfNSW:

(i) calls upon a Bank Guarantee;

(ii) applies all or part of such money towards achieving performance of
the Development Contribution and any Costs incurred in rectifuing
any default by the Developer under this deed; and

(iii) has notified the Developer of the call upon the Bank Guarantee ln
accordance with clause 8.2(b),

then the Developer must provide TfNSW with a replacement Bank
Guarantee to ensure that, at alltimes, untilthe date the Bank
Guarantee(s) is released in accordance with clause 8.3, TfNSW is in
possession of a Bank Guarantee(s) for a face value equivalent to the
amounts required to be provided in accordance with clause 8,1.

Release of Security
(a) TfNSW must promptly return any Bank Guarantee(s) provided for the

General Security after the Developer provides the Approved Security
underthe WAD.

(b) ln respect of the Enforcement Security, if:

(i) the Developer has paid or satisfied all of its obligations under this
deed; and

(ii) the whole of the Bank Guarantee has not been expended and the
money accounted for in accordance with clause 8.2,

then TfNSW will promptly return the Bank Guarantee(s) or the remainder
of the money secured by the Bank Guarantee(s) (as the case may be),
less any costs, charges, duties and taxes payable, to the Developer.

I Registration
Developer waranty
The Developer represents and warrants that it is:

(a) the registered proprietor of the Developer Land; and

9.{
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9.2

(b) legally and beneficially entifled to obtain allApprovals and to compel any
person referred to or contemplated by clause 9.2(aX¡) to assist,

cooperate and otherwise do all things necessary for the Developer to

comply with its obligations under this clause 9.

Registration of deed
(a) Within 20 Business Days of the Developer receiving a copy of this deed

executed by TfNSW, the Developer must, at its own Cost, take all

practical steps and otherwise do anything reasonable and lawfulto
procurel

(i) the consent of each person who has:

(A) a Registered estate or interest in the Developer Land;or

(B) is seized or possessed of an estate or interest in the

Developer Land,

to the Registration of this deed on title to the Developer Land;

(ii) the execution of any documents required to enable Registration of
this deed on title to the Developer Land; and

(¡ii) the electronic lodgement of this deed through an ELNO for

Registration on the relevant folios of the Register br the Developer

Land.

(b) The Developer must, at its own Cost, take all prac{icalsteps and

otherwise do anything necessary to procure Registration of this deed on

the relevant folios of the Register for the Developer Land as soon as

practicable after lodging this deed for Registration, including promptly

responding to any requisitions made by the Registrar-General in respect

of this deed or any ancillary documents.

Evidence of Registrat¡on
The Developer must provide TfNSW with:

(a) evidence of the lodgement of this deed under clause 9.2(aX¡¡¡) within 10

Business Days of such lodgement at LRS; and

(b) a copy of the relevant folios of the Register for the Developer Land and a

copy of the Registered dealing containing this deed within 10 Business

Days of Registration of this deed.

Right to lodge caveat
(a) Subject to ctause 9.4(c), until such time as this deed is Registered on

the title of the Developer Land ín accordance with clause 9-2, the

Developer must not Deal with the Developer Land without TfNSW's prior

written consent (such consent which is not to be unreasonably withheld,

but which may, if granted, be subject to conditions including conditions to

the effect that the Developer and any incoming pafi comply with the

requirements of clause 13, including entry into a Novation Deed, prior to

any Dealing).

9.3

9.4
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9.5

(b) Until such time as this deed is Registered on the title of the Developer
Land, the Developer acknowledges that this deed confers on TfNSW an
interest in the Developer Land and entitles TR{SW to lodge and maintain
a caveat on the title to the Developer Land to prevent any Dealing in
respect of the Developer Land.

(c) lf TfNSW lodges a caveat in accordance with clause 9.4(b), then TfNSW
willdo allthings reasonably necessary to:

(i) ensure that the caveat does not prevent or delay the Registration
of this deed;and

(¡¡) remove the caveat from the title to the Developer Land prompfly,
following Registration of this deed in accordance with clause 9.2.

(d) ll after 20 Business Days of the Developer receiving a copy of this deed
executed by TfNSW, the Developer has failed or has been unable to
achieve the Registration of this deed in accordance with clause 9.2, the
Developer must pay TfNSW's reasonable costs and expenses, including
legal costs, of exercising TfNSW's rights under clause 9.4(b) to lodge
and withdraw any caveat(s).

Gharge over land
(a) To support any caveat referred to in clause 9.4, the Developer charges

its rights, titles and interests in the Ðeveloper Land in favour of TfNSW to
secure:

(i) the proper and timely performance of its obligations under this
deed; and

(i¡) any damages that may be payable by that party to TfNSW in the
event of any breach by that party of this deed.

(b) At any time prior to the Registration on title of this deed pursuant to
clause 9.2, upon receipt of a written request from TfNSW, the Developer
must at its cost take all practical steps and otherwise do anything
necessary to procure:

(¡) the consent of each person who has:

(A) a Registered estate or interest in the Developer Land; or

(B) is seized or possessed of an estate or interest in the
Developer Land,

to the Registration of a charge on title to the Developer Land;

(¡¡) the execution of any documents required to enable Registration of
a charge on title to the Developer Land;

(¡¡Ð the electronic lodgement of a charge through an ELNO for
Registration on the relevant folios of the Register for the Developer
Land; and
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(iv) Registration of the charge as soon as practicable after lodgement,

including promptly respond¡ng to any requisitions made by the
Registrar-General.

(c) The provisions in clauses 9.4(c) and (d) also apply in respect of any
charge Registered on the title of the Developer Land.

Release and discharge of deed from Land

(a) The Developer will be released from its obligations under this deed once

the Developer has satisfied its obligations to provide the Development
Contributions in accordance with this deed and satisfied all of its other
obligations under this deed.

(b) Following the Developefs satisfaction of its obligations under this Deed,

TfNSW will do all things reasonably required by the Developer to have

the Registrar-General remove this deed (or any charge Registered on

title to the Developer Land) from the relevant folio(s) of the Register for

the Land.

Enforcement
The Developer has agreed to provide security to TfNSW for the performance of
the Developer's obligations to provide the Development Contributions under

this deed by:

(a) agreeing to restrictions on the issue of Occupation Certificates under
clauses 6.5;

(b) consenting to the compulsory acquisition of the Relevant Land in

accordance with clause 7.5;

(c) providing monetary security in accordance with clause 8.1; and

(d) registering this deed on title to the Developer Land in accordance with

clause 9.

9.6

10

11

11.1

11.2

Dispute Resolution
Not commence
A parly must not commence any court proceedings relating to a díspute unless

it complies with this clause 10.

Written notice of dispute
A party claiming that a dispute has arisen under or in relation to this deed must
give written notice to the other parties speciffing the nature of the dispute and

requiring the dispute be addressed in accordance with this clause 10.
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Attempt to resolve
On receipt of a notice under clause ll.2:
(a) a party may, within 10 Business Days, provide notice to each other party

that it is not intereSted in the dispute to which the notice relates, and
does not wish to be involved in the dispute resolution process, provided
that a party cannot issue such a not¡ce if the dispute relates to or arises
from any act or omission of that parly; and

(b) the parties to dispute must endeavour in good faith to resolve the dispute
expeditiously using informaldispute resolution techniques such as
mediation, expert evaluation or othertechniques agreed by them.

Mediation
lf the parties to the dispute do not agree within 20 Business Days of receipt of
a notice under clause 11.2 (ar any further period agreed in writing by them) as
to:

the dispute resolution technique and procedures to be adopted;

the timetable for all material steps in those procedures;or

the selection and compensation of the independent person required for
such technique,

11.5

11.6

11.7

then, subject to clause 11.5, the parties to the dispute must mediate the
dispute in accordance with the Law Society of NSW's Mediation Program. The
parties to the dispute must, as soon as possible, request the president of the
Law Society of NSW or the president's nominee to select the mediator and
determine the mediator's remuneration.

Court proceed¡ngs
lf the dispute is not resolved within 60 Business Days after notice is given
under clause 11.2 (or any other period agreed in writing by the parties), then
any party to the dispute which has complied with the provisions of this
clause l0 may, by written notice to the other party or parties to the dispute,
terminate any dispute resolution process undertaken under this clause and any
party to the dispute may then coîmence court proceedings in relation to the
dispute.

Use of information
The parties acknowledge the purpose of any exchange of information or
documents or the making of any offer of settlement under this clause l0 is to
attempt to resolve the dispute. No party may use any information or
documents obtained through any dispute resolution process undertaken under
this clause l0 for any purpose other than in an attempt to resolve the dispute.

No prejudice
This clause l0 does not prejudice the right of a party to institute court
proceedings for urgent injunctive or declaratory relief in relation to any matter
arising out of or relating to this deed.

11.3

,1.4

(a)

(b)

(c)
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Continued performance of obligations
Despite the existence of a dispute under this clause 10, but subject to any

order of a court or the agreement of the parties, the parties must cont¡nue to
perform their obligations under this deed.

12.2

GST
Construction
ln this clause l2:

(a) unless there is a contrary indication, words and expressions which are

not defined in this deed but which have a defined meaning in the GST

Law have the same meaning as in the GST Law; and

(b) references to GST payable and input tax credit entitlements include:

(i) notionalGsT payable by, and notional input tax credit entitlements
of the Commonwealth, a State or a Territory (including a

government, government body, authority, agency or instrumentality
of the Commonwealth, a State or a Territory); and

(¡i) GST payable by, and the input tax credit entitlements of, the
representative member of a GST group of which the entity is a

member.

lntention of the part¡es

The parties intend that:

(a) Divisions 81 and 82 of the GST Act apply to the supplies made under

and in respect of this deed; and

(b) no additional amounts will be payable on account of GST and no tax

invoices will be exchanged between the parties.

Gonsideration GST exclusive
Unless otherwise expressly stated, all consideration, whether monetary or non-

monetary, payable or to be provided under or in connection with this deed is

exclusive of GST (GST-exclusive consideration). Any consideration that is

specified to be inclusive of GST must not be taken into account in calculating

the GST payable in relation to a supply for the purposes of clause 12.4.

Payment of GST

Notwithstanding clause 12.2,it GST is payable on any supply made by:

(a) a party;or

(b) an entity that is taken under the GST Law to make the supply by reason

of the capacity in which a party acts,

(Supplier) under or in connection with this deed, the recipient of the supply, or
the pafi providing the consideration for the supply, must pay to the Supplier

an amount equalto the GST payable on the supply.

12.3

12.4

11.8

12
12.1
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Timing of GST payment
The amount referred to in clause 12.4 must be paid in addition to and at the
same t¡me and ¡n the same manner (without any set-off or deduction) that the
GST-exclusive consideration for the supply is payable or to be provided.

Tax invoice
The Supplier must deliver a tax invoice or an adjustment note to the recipient of
a taxable supply bebre the Supplier is entitled to payment of an amount under
clause 12.4.

Adjustment event
lf an adjustment event arises in respect of a supply made by a Supplier under
or in connection with this deed, any amount that is payable under clause f 2.4
will be calculated or recalculated to reflect the adjustment event and a payment
will be made by the recipient to the Supplier or by the Supplier to the recipient
as the case requires.

Reimbursements
(a) Where a party is required under or in connection with this deed to pay

for, reimburse or contribute to any expense, loss, liability or outgoing
suffered or incurred by another parly or to indemnify another party ¡n
relation to such an expense, loss, liability or outgoing (Reimbursable
Expense), the amount required to be paid, reimbursed, contributed to or
indemnified by the first party will be reduced by the amount of any input
tax credits to which the other party ís entitled in respect of the
Reimbursable Expense.

(b) This clause 12.8 does not limit the application of clause 12.4, ú
appropriate, to the Reimbursable Expense as reduced in accordance
with clause 12.8(a).

No merger
This clause l2 does not merge on the completion, rescission or other
term¡nation of this deed or on the transfer of any property supplied under this
deed.

12.5

12.6

12.7

12.8

12.9

13
l3.f

Assignment and Novation
Right to assign or novate
(a) Prior to a proposed assignment or novation of its rights or obligations

under this deed, the party seeking to assign its rights or novate its
obligations (Assigning Party) must obtain the consent of TfNSW and:

(i) satisff TÍNSW (acting reasonably), which satisfaction must be
recorded in writing, that the person to whom the Assigning Party's
rights or obligations are to be assigned or novated (lncoming
Party) has sufficient assets, capacity, resources and expertise
required to perform the Assigning Pafi's obligations underthis
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13.2

deed insofar as those obl¡gations are to be novated to the
lncoming Party;

(¡¡) procure the execution of an agreement by the lncoming Party with

TfNSW substantially in the form of the Novation Deed and on

terms satisfactory to TfNSW (ac{ing reasonably) underwhich the
lncoming Party agrees to comply with the terms and conditions of
this deed as though the Incoming Parly were the Assigning Party;

(i¡i) satisfy TfNSW, acting reasonably, which satisfaction must be

recorded in writing, that it is not in materialbreach of its obligations
under this deed; and

(iv) must not be in any unremedied breach of this deed.

(b) The Assigning Party must pay TfNSW's reasonable legal costs and

expenses incurred under this clause 13.1.

(c) Any change of ownership or control (as defined in section 50AA of the
Corporations Act 2001 (Cth)) ol a party shall be deemed to be an

assignment of this agreement for the purposes of this clause.

Right to transfer land
(a) Subject to clause 13.2(e), the Developer must not enter into any Dealing

with another person (Transferee) with respect to the whole or any part of
the Developer Land:

(i) on which this deed remains registered under section 7.6 of the Act;

or

(ii) for which the Development Contributions required under this deed

remain outstanding.

(b) Notwithstanding clause 13.2(al, the Developer may sell or transfer the

whole or any part of the Developer Land if, prior to the proposed sale or
transfer, the Developer:

(i) satisfies TÍNSW (acting reasonably), which satisfaction must be

recorded in writing, that the proposed Transferee has sufficient
assets, capacity, resources and expertise required to perform any

of the remaining obligations of the Developer under this deed or
satisfies TfNSW, acting reasonably, that the Developer will
continue to be bound by the terms of this deed after the transfer
has been effected;

(ii) unless the Transferee is already a party to this deed, procures the
execution of an agreement by the Transferee with TfNSW
substantially in the form of the Novation Deed and on terms
satisfactory to TfNSW (acting reasonably) underwhich the
Transferee agrees to comply with the terms and conditions of this

deed as though the Transferee were the Developer;
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13.3

(ii¡) sat¡sfies TfNSW, acting reasonably, wh¡ch satisfact¡on must be
recorded in writing, that it is not in material breach of its obligations
under this deed; and

(iv) is not in any unremedied breach of this deed.

(c) Notwithstanding clause 13.2(al, the Developer may mortgage or charge
the whole or any part of the Developer Land if, prior to the proposed
mortgage or charge being granted, the Developer procures that the
mortgagee or secured party enters into a deed with TfNSW agreeing that
in enforcing the mortgage or charge over the Developer Land any right to
sell or transfer of the whole or any part of the Developer Land must be
exercised in accordance with clause î3.2(b).

(d) The Developer must pay TfNSW's reasonable legal costs and expenses
incurred under this clause 13.2.

(e) This clause 13.2 does not apply to any Dealing between the Developer
and a related body corporate as defined in section 50 of the Corporations
Act 2001 (Cth) with respect to the whole or any part of the Developer
Land.

Assignment by TfNSW
TfNSW may assign the rights and benefits of this deed to another public
Authority in its absolute discretion, without the need for prior consent from the
olher parties to this deed.

14
14.1

Capacity
General warranties
(a) Each party warrants to each other party that:

(i) this deed creates legal, valid and binding obligations, enforceable
against the relevant party in acærdance with its terms; and

(ii) unless otherwise stated, it has not entered into this deed in the
capacity of trustee of any trust.

(b) The Developer represents and wanants that:

(¡) it is duly registered and remains in existence;

(ii) the execution, delivery and performance of this deed does not
violate its constitution or any Law applying to it;

(iii) the execution, delivery and performance of this deed does not
violate any Law, or any document or agreement to which it is a
party or which is binding on it or the Land, including any matters or
interests not registered on the title of the Land;

(iv) any document or agreement to which it is a party orwhich is
binding on it or any of its assets, including any matters or interests
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not registered on the title of the Land, does not in any way l¡m¡t ¡ts

abil¡ty to perform its obligations under this deed; and

(v) no litigation, arb¡tration, mediation, conciliation, criminal or

administrative proceedings are current, pending or, to its
knowledge, threatened, which, if adversely determined, would or
could have a material adverse effect on it or the Land, which has

not been advised in writing to TfNSW.

Power of attorney
lf an attorney executes this deed on behalf of any party, the attorney declares

that it has no notice of the revocation of that power of attorney.

15 Developer's l¡m¡tation of liability
(a) The Developer enters into this deed as trustee of the Developer Trust

and in no other capacity. Each party acknowledges that the Developer's

Obligations are incurred by the Developer solely in its capacity as trustee

of the Developer Trust.

(b) The Developerwill not be liable to pay or satisfy any Developer's
Obligations out of any Assets out of which the Developer is not entitled to
be indemnified in respect of any liability incurred by it as trustee of the

Developer Trust.

(c) Each party may enforce its rights against the Developer arising from non-
performance of the Developer's Obligations only to the extent of the

Develope/s right of indemnity out of the Assets of the Developer Trust.

(d) lf a party does not recover all money owing to it arising from non-
performance of the Developer's Obligations by enforcing the rights

referred to in clause l5(c), it may not seek to recover the shortfall by:

(i) bringing proceedings against the Developer in its personal

capacity;or

(ii) applying to have the Developer wound up or proving in the winding
up of the Developer unless another creditor has initiated
proceedings to wind up the Developer.

(e) Each party other than the Developer waives its rights, and releases the
Developer from any personal liability whatsoever, in respect of any loss

or damage:

(i) which it may suffer as a result of any:

(A) breach by the Developer of its duties under this deed; or

(B) non-performance by the Developer of the Developer's
Obligations;and

14.2
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(ii) wh¡ch cannot be paid or satisf¡ed out of the Assets out of which the
Developer is entitled to be indemnified in respect of any liability
incurred by it as trustee of the Developer Trust.

(f) The provisions of th¡s clause 15 do not apply to any Developer's
Obligation which cannot be paid or satisfied out of the Assets in respect
of which the Developer ¡s not entitled to be indemnified in respect of any
liability incurred by it as trustee of the Developer Trust because of fraud,
negligence, breach of trust or breach of duty on the part of the
Developer.

(g) ln this clause l5:
(i) Assets includes all assets, property and rights real or personal of

any nature whatsoever;

(ii) Developer's Obligations means allobligations and liabilities of
whatsoever kind, undertaken by or devolving on the Developer
under or in respect of this deed; and

(i¡i) Developer Trust means the Frasers Property C&l Land Holdings
(Horsley Park No.1) Trust.

16 Reporting Requirement
(a) The Developer must provide at least 20 Business Days'written notice to

TfNSW of the lodgement of any Development Application or application
for a Construction Certificate or an Occupation Certificate which triggers
any obligation under this deed.

(b) On each anniversary of the date of this deed, or as otherwise agreed
with TfNSW, the Developer must deliver to TfNSW a report which must
include those matters set out below, as applicable:

(i) a description of the status of the Development and the
Development Contribution;

(ii) a forecast in relation to the anticipated progression and completion
of the Development and the Development Contribution; and

(iii) an estimated date for when the Developer expects to submit any
application for an Occupation Certificate in respect of any part of
the Developer Land.

(c) Within 30 Business Days following receipt of a written request from either
TfNSW, the Developer must deliver to TfNSW all documents and other
information which, in the reasonable opinion of TfNSW, are necessary to
assess the status of the Development.
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17.2

General
Entire agreement
This deed constitutes the entire agreement between the parties regarding the

matters set out in it and supersedes any prior representations, understandings

or arrangements made between the parties, whether orally or in writing.

Variation
This deed must not be varied except by a laterwdtten document executed by

allparties.

Waiver
A right created by this deed cannot be waived except in writing signed by the
party entitled to that right. Delay by a party in exercising a right does not

constitute a waiver of that right, nor will a waiver (eitherwholly or in part) by a
party of a right operate as a subsequent waiver of the same right or of any

other right of that party.

Further assurances
Each party must promptly execute all documents and do everything neoessary

or desirable to give full effect to the arrangements contained in this deed.

Time for doing acts
(a) lf:

(¡) the time for doing any act or thing required to be done; or

(¡i) a notice period specified in this deed,

expires on a day other than a Business Day, the time for doing that act or

thing or the expiration of that notice period is extended until the following

Business Day.

(b) lf any act or thing required to be done is done after 5.00pm on the
specified day, it is taken to have been done on the follouring Business

Day.

Governing law and jurisdiction
(a) The laws applicable in New South Wales govern this deed.

(b) The parties submit to the non-exclusive jurisdiction of the courts of New

South Wales and any courts competent to hear appeals ffom those

courts.

Severance
lf any clause or part of any clause is in any way unenforceable, invalid or
illegal, it is to be read down so as to be enforceable, valid and legal. lf this is

not possible, the clause (or where possible, the offending part) is to be severed

from this deed without affecting the enforceability, validity or legality of the

remaining clauses (or parts of those clauses) which will continue in full force

and effect.

17.3

17.4

17.5

17.6

17.7

17
17.t
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Preservation of ex¡st¡ng rights
The expiration or termination of this deed does not affect any right that has
accrued to a party before the expiration or termination date.

No merger
Any right or obligation of any party that is expressed to operate or have effect
on or afrer the completion, expiration or termination of this deed for any reason,
will not merge on the occunence of that event but will remain in full force and
effect.

Gounterparts
This deed may be executed in any number of counterparts. All counterparts
taken together constitute one instrument.

Relationship of part¡es

Unless otherwise stated:

(a) nothing in this deed creates a joint venture, partnership, or the
relationship of principal and agent, or employee and employer between
the parties; and

(b) no party has the authority to bind any other party by any representation,
declaration or admission, or to make any contract or commitment on
behalf of any other party or to pledge any other party's credit.

Good faith
Each party must act in good faith towards all other parties and use reasonable
endeavours to comply with the spirit and intention of this deed.

No fetter
Nothing in this deed shall be construed as requiring TfNSW to do anything that
would cause TfNSW to breach any of TfNSWs obligations at law and, without
limitation, noth¡ng in this deed shall be construed as limiting or fettering in any
way the discretion of TfNSW in exercising any of Tff.lSW's statutory functions,
powers, authorities or duties.

Explanatory Note
The Explanatory Note must not be used to assist in construing this deed.

Costs, expenses and stamp duty
(a) The Developer must pay its own and TfNSW's legal costs and

disbursements in connection with the negotiation, preparation, execution,
registration and administration of this deed.

(b) TfNSW's administrative costs of review of plans, civilworks inspections
and project management incurred in connec{ion with this deed are to be
covered by the Developer, in accordance with the terms of the WAD.

(c) The Developer must pay all costs and expenses associated with the
giving of public notice of this deed and the Explanatory Note in
accordance with the Regulation.

17.8

17.9

171A

17.11

17.12

17.13

17.14

17.16
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17.16

(d) The Developer must pay all taxes assessed on or in respect of this deed

and any instrument or transaction requ¡red or contemplated by or
necessary to give effect to this deed (including stamp du$ and

Registration fees, if appl¡cable, on any transþr of land).

(e) The Developer must pay TfNSWs costs pursuant to clauses 17'f 5(a)

and (b):

(i) where TfNSW has provided the Developer with written notice of
the sum of such costs prior to execution of this deed, on the date

of execution of this deed; or

(ii) where TfNSW has not provided the Developer with prior written

notice of the sum of such costs prior to execution, within 10

Business Days of demand by TfNSW for payment.

Notices
(a) Any notice, demand, consent, approval, request or other communication

(Notice) to be given under this deed must be in writing and either;

(i) hand delivered to the address shown below;

(íi) sent by email to the email address shown below, but only if the

relevant party has included an emailaddress below; or

(iii) sent by prepaid ordinary mailwithin Australia to the address shown

below:

TfNSW

Contact: RachelCumming

Address: 4 Parramatta Square, 12Ðarcy Street, Parramatta NSW

2150

Email: rachel.cumming@transport.nsw.gov.au

Developer

Contact: Michaela Leerdam

Address: Level 15, 180 George Street, Sydney NSW 2000

Email: michaela.leerdam@frasersproperty.com.au

(b) A Notice may be sent by emailonly if:

(i) it states (or any attachment states) the name of the sending party

and a person duly authorised by the sending party;

(ii) it states (or any attachment states) that the emaif (or the

attachment) is a communication either under this deed or in

connection with this deed;and

(iii) for an emailwhich contains attachments - the attachments are in a

format whích the receiving party can open, view and download at

no additionalcost,
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17.17

and communications sent by ema¡l are taken to be signed by the named
sender.

(c) A Notice is taken to be given if:

(i) hand delivered, on the date of delivery; or

(ii) sent by email during any Business Day, on the date that the
sending party's email records indicate the email was sent, unless
the sender also receives a delivery failure notification or other
information indicating that the email has not been delivered to the
intended recipient;or

(iii) sent by prepaid ordinary mailwithin Australia, on the date that is
seven Business Days after the date of posting.

(d) A party may change its address, email address or contact information as
specified in clause f 7.16(a) at any tirne by way of a Notice issued to the
other parties.

Electronic execut¡on
The parties acknowledge and agree that:

(a) a party may electronically sign a sofr copy of this deed and by doing so
will:

(i) bind itself to this deed; and

(ii) satisfy any statutory or other requirements for this deed to be in
writing and signed by that party as a deed; and

(b) a soft copy of this deed signed by that party will constitute an executed
original counterpart and if that document is printed with that party's
electronic signature appearing that print-out will also constitute an
executed original counterpart.
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Schedule 1

Requirements under the Act

The parties acknowledge and agree that the table set out below provides for certain

terms, conditions and procedures for the purpose of this deed complying with the Act.

Table I - Requirements under sect¡on 7.4 of the Act

(a) Yes

(b) Yes

(c) No

Planning instrument andlor development
application - (section 7.4(1) of the Act)

The Developer has:

(a) sought a change to an environmental
planning instrument.

(b) made, or proposes to make, a

Development Application.

(c) entered into an agreement with, or is
othenrise associated with, a person, to
whom paragraph (a) or (b) aPPlies.

The Land as defined in clause l.Description of land to which this deed
applies - (section 7.4(3Xa) of the Act)

The lnstrument Ghange as

defined in clause I and the
Development as defined in

clause 1.

Description of the change to the
environmental planning instrument and
the development to which this deed
applies - (section 7.4(3Xb) of the Act)

See schedule 2.The scope, timing and manner of delivery
of contribution required by this deed -
(section 7.4(3Xc) of the Act)

The application of sections 7.11

and 7 .12 of the Act are not
excluded in respect of the
Development.

Appficability of sections 7.ll and7.12 ot
the Act - (section 7.4(3Xd) of the Act)

The application of Division 7.1,
Subdivision 4 of the Act is not
excluded in respect of the
Development.

Applicability of Division 7.1, Subdivision 4
of the Act - (section 7.4(3)(d) of the Act)

This deedRequirement under the Act
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Table2-OtherMatters

Consideration of benefits under this deed
if seciion 7.1'l applies - (section 7.4(3Xe) of
the Act)

The Development Contribution to
be provided by the Developer
under this deed must not be
taken into consideration in
determining a development
contribution in respect of the
Development under section 7.11
of the Act.

Mechanism for Dispute Resolution -
(section 7.4(3XÐ of the Act)

See clause 10.

Enforcement of this deed - (sections
7.4(3Xg) and 7.6 of the Act)

See clause 10.

No obligation to grant consent or exercise
functions - (section 7.4(9) of the Act)

See clause l7.f 3

Requiremer.¡t under the Act This deed

Registration of the Planning Agreement -
(section 7.6 of the Act)

Yes - see clause 9

Whether the Planning Agreement specifies
that certain requirements of the agreement
must be complied with before a
construction certificate is issued - (section
21 of the Development Certification
Regulation)

Yes - see clause 6.5(b).

Whether the Planning Agreement specifies
that certain requirements of the agreement
must be complied with before an
occupat¡on certificate is issued - (section
48 of the Development Certification
Regulation)

Yes - see clause 6.6(a).

Whether the Planning Agreement specifies
that certain requirements of the agreement
must be complied with before a

No

Requirement under the Act or regulations This deed
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subd¡v¡sion cert¡ficate is issued - (section

34 of the Development Certification
Regulation)

Requirement under the Act or regulations This deed
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Schedule 2
Development Contributions

Once the Third Party Land and WSPT Land are acquired by the Developer and/or TfNSW in accordance with clause 5, the
Developer must provide the Development Contributions in accordance with the specifications set out below:

To be delivered prior to
the issue of the first
Occupation Certificate
for GFA within the
Developer Land arising
from the lnstrument
Change.

1. Construction of new signalised intersection at the junction of
The Horsley Drive (a State road) and a proposed new north-
south local road within the Land, as indicatively shown on
the plan at Annexure B, which is to be delivered by the
Developer pursuant to a WAD, and to be constructed to a
design approved by TfNSW in accordance with the terms of
that WAD,

The traffic signal design will accommodate:

(a) Eastbound: a separate slip lane to access the site
with an additional2 through lanes on The Horsley
Drive; and

(b) Westbound: provision for right turning lane(s) and a
minimum of 2 through lanes on The Horsley Drive.

The Horsley Drive
Signalised
lntersection
Enhancement

A. Woil<s

1

Column I

Item No.

Column 2

Item

Column 3

Description

Column 4

Timing (Due Date)
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To be delivered prior to
the issue of the first
Occupation Certificate
for GFA within the
Developer Land arising
from the lnstrument
Change.

Dedication to TfNSW or the Nominated Transferee of
approximately 13,294m2 of the Developer Land generally in the
location shown on the plan at Annexure C, plus any Third Party
Land that is purchased by the Developer in accordance with
clause 5.1 and upon which the Works have been or are to be
constructed, subject to any adjustments necessary in
circumstances where TfNSW has carried out, or is carrying out,

ln addition, the installation of traffic signals, and intersection
and pedestrian line marking.

2. Road upgrade to the northern side of The Horsley Drive to
include road widening, provisions for bus shelter/stops,
footpath, shared cycleway and pedestrian path, street trees
and street lighting, which is to be delivered by the Developer
pursuant to a WAD, in accordance with a design approved
by TfNSW. To the extent that TfNSW has carried out, or is
carrying out works in connection with the upgrade of The
Horsley Drive at the time that this contribution is being
provided, the Developer's works must tie in to TfNSW's
works. These works willalso include:

(a) fencing, signage, lighting, road sheeting and basic
roadside landscaping as required; and

(b) utility relocation and adjustment.

Dedication of land
necessary to
facilitate the
Development
Contributions by
the Developer to
ïfNSW or the

B. Land Dedícatíon

2

Column 1

Item No.

Column 2

Item

Column 3

Description

Column 4

Timing (Due Date)
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works in connection with the upgrade of The Horsley Drive at the
time that this contribution is being provided.

The land must be dedicated free of all encumbrances (including
any mortgages, easements, covenants and planning
agreements) and affectations (including any charge or liability for
rates, taxes and charges) other than service easements or such
other encumbrances as agreed by TfNSW in writing.

Nominated
Transferee

Column 1

Item No.

Column 2

Item

Column 3

Description

Column 4

Timing (Due Date)
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Schedule 3
Explanatory Note
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I Plann¡ng Agreement

The purpose of this Explanatory Note is to provide a plain English summary to support

the notification of the proposed planning agreement in relation to the property known as

Keyhole Lands, Horsely Park (Planning Agreement) under section 7.4 of the

Environmental Planning andAssessment Act 1979 (NSW) (Act).

This Explanatory Note has been prepared in accordance with section 205 of the

Envi ro n me ntat P t a n n i n g and Assessrn e nt Reg ulation 2O2t (NSW) ( Reg u lation ).

Words appearing with capital letters in this note have the meanings given to them in this

note or, if not defined in this note, in the Planning Agreement'

2 Parties

3

4

The parties to the Planning Agreement are:

1. Transportfor NSW (ABN 18 804 239 602) of 4 Panamatta square, 12Darcy
Street, Parramatta NSW 2150 (TfNSWh and

2. Australand C & I Land Holdings Pty Ltd (ACN 107 356 641) as trustee for the

Frasers Property C&l Land Holdings (Horsley Park No.1) Trust of Level 2, 1C

Homebush Bay Drive, Rhodes NSW 2138 (Developer)'

Description of the Land to which the Planning Agreement appl¡es

The Land to which the Planning Agreement applies is defined in clause 1.1 of the
Planning Agreement (Land). The Land is located within the Fairfield local government
area.

Description of the Development/ changes to environmental planning instrument

The Developer proposes to carry out the Development on the Developer Land

predominantly to create industrial warehousing facilities. ln order to facilitate the

Development, the Developer has sought amendments tolhe Fai¡field Local

Environmental Plan 2013 (LEP)to:

1. rezone the land identified in the Planning Proposalfrom RU2 Rural Landscape

to E4 General lndustrial;

2. remove the existing height of buildings control applying to the Developer Land;

3. introduce a floor space ratio control of 0.55:1;

4. reduce the minimum lot size development standard from 10,000m2 to 930m2;

and

5. remove the minimum lot size for dual occupancy development standard

The Developer has entered into the Planning Agreement w¡th TfNSW under sectionT.4 ol
the Act in connection with the change to the LEP resulting from the Planning Proposal

and the future development of the Land.

L\355922068. 1 3469- 1 728-3 1 22v33457-241€é950+l
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Summary of Objectives, Nature and Effect of the Planning Agreement

5.1 Obiectives

The objective of the Planning Agreement is lo provide for the delivery of public benefits in
connection with the Planning Proposal and Development by requiring the Developer to
construct a new signalised intersection at the junction of The Horsley Drive and a
proposed new north-south road within lhe Land, upgrade the northem side of The
Horsley Drive, and dedicate certain land for public roads.

6.2 Nature

The Planning Agreement is a planning agreement under section 7.4 of the Act. lt is a
voluntary agreement under which the Developer makes Development Contributions (as
defined in clause 1.1 of the Planning Agreement) for public puposes (as defined in
section 7.4(2) of the Act).

The Development Contrlbutions are broadly described as works and the dedication of land
to deliver infrastructure.

The details, staging and timing of these Development Contributions are set out in
Schedule 2 of the Planning Agreement. The works are broadly described in section 5.1
above, and an indicative plan of the works appears al the end of this explanatory note.

Some of the land to be dedicated is currently owned by third parties. The Planning
Agreement makes provision for the Developer using reasonable endeavours to acquire
this land. ln the event that the Developer is not able lo acquire the land despite using
reasonable endeavours, the Developer may request TfNSW to consider using its land
acquisition powers to acquire the land at the Developer's cost. The Planning Agreement
sets out the basis on which this may occur. A map showing the land to be dedicated
also appears at the end of this explanatory note.

The Developer is not required to pay a monetary contribution under the Planning
Agreement.

The Planning Agreement sets out the security arrarqenents that are required to be provided
by the Developer to secure the performance on the Derrelopnrent Contributions, and their
enforcement if necessary.

5.3 Effect

The Planning Agreement:

. relates to the Planning Proposal and tle carrying out of the Development;

¡ does not exclude the application of sections 7.11 and7.12, or Division 7.1,
subdivision 4, of the Act to the Developrnent;

. provides for the delivery of Development Cor¡lributions by the Developer
by requiring the dedication of parts of the Land and carrying out of
Works;and

. is required to be registered on lhe title to ttre Dweloper Land.

Assessment of the mer¡ts of the Planning Agreement

6.1 The Planning Purposes Served by the Drañ Planning Agreement

The Planning Agreement is consistent with and promoles the objects in section 1.3 of the Act. ln
particular, the Planning Agreement promotes and co-ordinates the orderly and economic use and
development of the land to which it applies.

5

6
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6.2 How the Planning Agreement Promotes the Public lnterest

The Planning Agreement sets out arrangements for the delivery of infrastructure to meet the needs

of the Develópment and the broader State road network, and to provide for the dedication of roads

to TfNSW.

The Planning Agreement promotes the public interest by promoting the objects of the Act as set

out in section 1.3 of the Act and through the provision of the public benefits outlined above.

6.3 Whetherthe Planning Agreement Gonforms with TfNSW's Planned Proiects

T¡NSW is planning to upgrade The Horsley Drive to meet Western Sydney's transport needs and

support expected indusiria! and employment growth. The Development Contributions will
coniribute tô tn¡s planned upgrade. The Developer will undertake some of the works required for

the upgrade, reducing the works that TfNSW is required to undertake.

The acquisition of land contemplated by the Planning Agreement will facilitate this upgrade. In

these ciicumstances, and noting that the cost will be borne by the Developer, TfNSW believes that

the acquisition of land, whether through the Developer acquiring the land, or through TfNSW
exercising its acquisition powers (if required) is an appropriate way to deliver the public benefits

contemplated by the Planning Agreement.

6.4 Whether the Planning Agreement specifies that certain requirements must be
complied with before a construction certificate, occupation certificate or
subdivision certificate is issued

Yes. The Developer is required to deliver the road upgrade works prior to the issue of an

Occupation Certificate for Gross Floor Area within the Developer Land. The Developer is also

requiied to enter into a works authorisation deed regarding the design, construction, completion
and dedication of the road upgrade works, which must occur prior to the issue of a Construction
Certificate for Gross Floor fuea within the Developer Land'

L\355922068. I 3469- 1 728-3 1 22v33457-2445-5950vt
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Cons Chambers Weslgarth

Execution

Executed as a deed

Signed sealed and delivered by
Transport for NSW ABN 18 804 239 602
by its authorised delegate in the presence
of:

of witness

Name of witness (print)

Electronic signature of mê,

namel

affixed by me on

dale

Islrike above if documenl b not Ð(eoil.üed

Name of authorised delegate (print)

Electronic signature of me,

[ins€rt futl name¡

añ¡xed by me on

linËerl date ând t¡mel

Th¡s document in counterpart and witnessed
over audio
Electron¡c

¡n accordancewith sectbn 14G ofthe

lsùike above if document is not witlæsêd

S authorised delegate

Hu*rref¡-,

Act 2000 (NsW)

6l^o'^¡
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Cone Chambers Westgarth

Signed sea¡ed and delivered by

Australand G & I Land Holdings Pty Ltd
(ACN 107 356 641) in its capacity as trustee
of the Frasers Property C&l Land Holdings
(Horsley Park No.1) Trust in accordance with
section 126(1 ) of the Corporations Act 2001

(crh):

Signature of joint agent / attorney

Ian Barter

Signature of joint agent / attorney

RoIand Martin

by:

V#:::É/"'-

Name of joint agent / attorney Name of joint agent / attomey

By signing this document, each signatory
states that they have received no notice

of revocation of their authority to sign.
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Annexure A

Novation Deed
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Transport for NSW

Australand C & I Land Holdings Pty Ltd atf Frasers
Property C&l Land Holdings (Horsley Park No.1)
Trust

[New Developer]

Novation Deed
For the Voluntary Planning Agreement: Keyhole

Lands, Horsley Park
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Corrs Chambers Westgarth
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Corrs Chambers Westgarth

Date

Parties
Transport for NSW ABN 18 804 239 602 of 4 Parramatta Square, l2Darcy Street,
Parramatta NSW 2150 (TfNSW)

and

Austratand G & I Land Holdings Pty Ltd ACN 107 356 il1 atf Frasers Property C&l

Land Holdings (Horsley Park No.1) Trust of Level 2, 1C Homebush Bay Drive, Rhodes

NSW 2138 (Developer)

and

[New Developer] ACN [insertl of [insert address] (New Developer)

A

B

c

Background
TfNSW, and the Developer are parties to the OriginalAgreement.

The Origínal Agreement relates to the whole of the Developer Land.

The Developer proposes to transfer [the whole / part] of its interests in the Land

to the New Developer and wishes to novate [all of its rights and obligations /
the Novated Rights and Obligationsl under the OriginalAgreement to the New
Developer.

Insert any other appropriate recitals].D

1

Agreed terms

1.1

lnterpretation
Definitions
ln this deed, the following terms have the following meanings' Capitalised

terms which are not defined in this deed have the meanings given to lhose

terms in the OriginalAgreement:

Effective Date [insert].

[Novated Rights [f only part of the Developer's rights and obligations are to

and Obligationsl be novated, insert those rights and obligations under the

3453-7384-'1709v1
Novation Deed
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Corrs Chambers Westgarth

1.2

OriginalAgreement that relate to the Land to be tmnsferred
to the New Developerl.

Original The Voluntary Ptanning Agreement: Keyhole Lands, Horsley
Agreement Park, dated [insert] between TfNSW and the Developer.

Construction
In this deed, unless the context clearly indicates othenrvise:

(a) a reference to this deed or another document means this deed or that
other document and any document which varies, supplements, replaces,
assigns or novates this deed or that other document;

(b) a reference to legislation or a legislative provision includes any statutory
modification, or substitution of that legislation or legislative provision and
any subordinate legislation issued under that legislation or legislative
provision;

(c) a reference to a body or authority which ceases to exist is a reference to
either a body or authority that the parties agree to substitute for the
named body or authority or, failing agreement, to a body or authority
having substantially the same objects as the named body or authority;

(d) a reference to the introduction, a clause, schedule or annexure is a
reference to the introduction, a clause, a schedule or an annexure to or
of this deed;

(e) clause headings, the introduction and the table of contents are inserted
for convenience only and do not form part of this deed;

(f) the schedules form part of this deed;

(g) a reference to a person includes a natural person, corporation, statutory
corporation, partnership, the Crown or any other organisation or legal
entity;

(h) a reference to a natural person includes their personal representatives,
sucaessors and permitted assigns;

(i) a reference to a coporatíon includes its successors and permitted
assigns;

0) a reference to a right or obligation of a party is a reference to a right or
obligation of that party under this deed;

(k) an obligation or warranty on the part of two or more persons binds each
person jointly and severally;

(l) including and includes are not words of limitation;

(m) a word that is derived from a defined word has a corresponding meaning;

(n) monetary amounts are expressed in Australian dollars;

(o) the singular includes the plural and vice-versa;

(p) words importing one gender include all other genders;

345$7384-1709v1
Novation Deed
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Corrs Chambers Westgarth

(q) a reference to a thing includes each part of that thing; and

(r) neither this deed nor any part of it is to be construed against a party on

the basis that the party or its lawyers were responsible for its drafting.

2.1

Novation
Original Agreement
Subject to clause 2.2 and with effect from the Effective Date:

(a) the New Developer is substituted for the Developer as a party to the

Original Agreement [in so far as the OriginalAgreement relates to the

Novated Rights and Obligations and the New Developer agrees to
perform the Novated Rights and Obligationsl;

(b) all references to the Developer in the OriginalAgreement are to be

construed as references to the New Developer [in so far as the Original

Agreement relates to the Novated Rights and Obligationsl;

(c) the New Developer will be bound by the Original Agreement, and will be

entitled to the benefit of the Original Agreement, as if the New Developer

was a party to the Original Agreement instead of the Developer [in so far

as the OriginalAgreement relates to the Novated Rights and

Obligationsl; and

(d) the Developer is released and discharged from all obligations and

liabilities, and from all claims (whether for costs, damages, fees,

expenses or otherwise), arising under the OriginalAgreement [in so far

as it relates to the Novated Rights and Obligationsl, except in respect of

any obligation, liability or claim that arose prior to the Effective Date'

Liability before Effective Date

Despite clause 2.1, the Developer is not released, relieved or discharged from

liability under the OriginalAgreement before the Effective Date, or any breach

of any provision of the Original Agreement by the Developer occurring before

the Effective Date (to the extent that it is not remedied by the Effective Date) [in
so far as the OriginalAgreement relates to the Novation Rights and

Obligationsl.

Address for notices
TfNSW must address all notices and communications to be given or made by it

to the New Developer under the OriginalAgreement to the following address:

New Developer:

Address: txl

Fax: txl

Contact Person: txl

Email: txl

2.2

2

2.3

3453-7384-1709v1
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Corrs Chambers Westgarlh

Affirmation of the Original Agreement
The Original Agreement will be read and construed subject to this deed, and in
allother respects the provisions of the OriginalAgreement are ratified and
confirmed, and, subject to the variation and novation contained in this deed,
the Original Agreement will continue in full force and effect.

Warranties and representations
Warranties
Each party represents and warrants that, at the time of execution, and at the
Effective Date:

(a) it has capacity unconditionally to execute, deliver and comply with its
obligations under this deed;

(b) it has taken all necessary action to authorise the unconditional execution
and delivery of, and the compliance with, its obligations under this deed;

(c) this deed is a valid and legally binding obligation and is enforceable
against it by each other party in accordance with its terms; and

(d) its unconditional execution and delivery ol and compliance with its
obligations under, this deed do not contravene:

(i) any law or directive from a government entity;

(ii) its constituent documents;

(iii) any agreement or instrument to which it is a party; or

(¡v) any obligation of it to any other person.

Survival of warrant¡es
The warranties and representations in clause 4.1 survive the execution of this
deed and the novation of the Original Agrcement.

Developer's limitation of liability
(a) The Developer enters into this deed as trustee of the Developer Trust

and in no other capacity. Each party acknowledges that the Developer's
obligations are incurred by the Developer solely in its capacity as trustee
of the Developer Trust.

(b) The Developerwill not be liable to pay or satisfy any Developer's
Obligations out of any Assets out of which the Developer is not entitled to
be indemnified in respect of any liability incurred by it as trustee of the
Developer Trust.

(c) Each party may enforce its rights against the Developer arising from non-
performance of the Developer's Obligations only to the extent of the
Developef s right of indemnÍty out of the Assets of the Developer Trust.

3

4
4.1

4.2

5

345$7384-1709v1
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Cons Chambers Westgarlh

(d) lf a party does not recover all money owing to it arising from non-

perbmance of the Developer's Obligations by enforcing the rights

refened to in ctause 5(c), it may not seek to recover the shortfall by:

(¡) bringing proceedings against the Developer ¡n ¡ts personal

capacity;or

(¡¡) applying to have the Developer wound up or proving in the winding

up of the Developer unless another creditor has initiated

proceedings to wind up the Developer.

(e) Each party other than the Developer waives its rights, and releases the

Developerfrom any personal liabílity whatsoever, in respect of any loss

or damage:

(¡) which it may suffer as a result of any:

(A) breach by the Developer of its duties under this deed; or

(B) non-performance by the Developer of the Developer's

Obligations;and

(¡¡) which cannot be paid or satisfied out of the Assets out of which the

Developer is entitled to be indemnified in respect of any liability

incurred by it as trustee of the Developer Trust'

(0 The provisions of this clause 5 do not apply to any Developer's

Obligation which cannot be paid or satisfied out of the Assets in respect

of which the Developer is not entitled to be indemnified in respect of any

liability incurred by it as trustee of the Developer Trust because of fraud,

negligence, breach of trust or breach of duty on the part of the

Developer.

(g) ln this clause 5:

(¡) Assets includes all assets, property and rights real or personal of
any nature whatsoever;

(¡¡) Devetoper's Obligations means all obligations and liabil¡t¡es of
whatsoever kind, undertaken by or devolving on the Developer

under or in resPect of this deed; and

(¡iÐ Developer Trust means the Frasers Property c&l Land Holdings

(Horsley Park No.1) Trust.

6 General
Entire agreement
This deed constitutes the entire agreement between the parties regarding the

matters set out in it and supersedes any prior representations, understandings

or arrangements made between the parties, whether orally or in wdting.

6.1

345T7384-17O9v1
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6.4

Variation
This deed must not be varied except by a later written document executed by
allparties.

Waiver
A right created by this deed cannot be waived except in writing signed by the
parly entitled to that right. Delay by a party in exercising a right does not
constitute a waiver of that right, nor will a waiver (either wholly or in part) by a
party of a right operate as a subsequent waiver of the same right or of any
other right of that parly.

Further assurances
Each party must promptly execute all documents and do everything necessary
or desirable to give full effect to the arrangements contained in this deed.

Time for doing acts
(a) lf:

(i) the time for doing any act or thing required to be done; or

(i¡) a notice period specified in this deed,

expires on a day other than a Business Day, the time for doing that act or
thing or the expiration of that notice period is extended until the following
Business Day.

(b) lf any act or thing required to be done is done after 5.00pm on the
specified day, it is taken to have been done on the following þusiness
day.

Governing law and jurisdiction
(a) The laws applicable in New South Wales govern this deed.

(b) The parties submit to the non-exclusive jurisdiction of the courts of New
South Wales and any courts competent to hear appeals ftom those
courts.

Severance
lf any clause or part of any clause is in any way unenforceable, invalid or
illegal, it is to be read down so as to be enforceable, valid and legal. lf this is
not possible, the clause (or where possible, the offending part) is to be severed
from this deed without affecting the enforceability, validity or legality of the
remaining clauses (or parts of those clauses) which will continue in full force
and effect.

Preservation of existing rights
The expiration or termination of this deed does not affect any right that has
accrued to a party before the expiration or termination date.

No merger
Any right or obligation of any party that is expressed to operate or have effect
on or after the completion, expiration or termination of this deed for any reason,

6.5

6.6

6.3

6.2

6.7

6.8

6.9

3453-7384-1709v1
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6.10

6.fi

6.12

6.f 3

6.14

6.15

will not merge on the occurrence of that event but w¡ll remain in full force and

effect.

Gounterparts
This deed may be executed in any number of counterparts. All counterparts

taken together const¡tute one ¡nstrument.

Relationship of parties

Unless otheruise stated:

(a) nothing in this deed creates a joint venture, partnership, or the

relationship of principal and agent, or employee and employer between

the parties;and

(b) no party has the authority to bind any other party by any representation,

declaration or admission, or to make any contract or comm¡tment on

behalf of any other parly or to pledge any other parly's credit.

Good faith
Each party must act in good faith towards all other parties and use reasonable

endeavours to comply with the spirit and intention of this deed.

No fetter
Nothing in this deed shall be construed as requiring TfNSW to do anything that

would cause TfNSW to breach any of TfNSW's obligations at law and, without

limitation, nothing in this deed shall be construed as limiting or fettering in any

way the discretion of TfNSW in exercising any of TfNSW's statutory functions,
powers, authorities or duties.

Costs, expenses and stamP dutY

(a) The New Developer must pay its own and TfNSW's legalcosts and

disbursements in connection with the negotiation, preparation, execution,

registration and administration of this deed.

(b) The New Developer must pay all taxes assessed on or in respect of this

deed and any instrument or transaction required or contemplated by or

necessary to give effect to this deed (including stamp duty).

(c) The New Developer must pay TfNSW's costs pursuant to clause
6.14(a):

(¡) where TfNsw has provided the New Developerwith written notice

of the sum of such costs prior to execution of this deed, on the

date of execution of this deed; or

(ii) where TfNSW has not provided the New Developerwith prior

written notice of the sum of such costs prior to execution, within 10

Business Days of demand by TfNSW for payment.

Electronic execut¡on
The parties acknowledge and agree that:

345T7384-17O9v1
Novation Deed
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(a) a party may electronically sign a soft copy of this deed and by doing so
will:

(i) bind itself to this deed; and

(ii) satisfy any statutory or other requirements for this deed to be in
writing and signed by that party as a deed; and

(b) a sofr copy of this deed signed by that party wilt constitute an executed
original counterpart and if that document is printed with that party's
electronic signature appearing that print-out will also constitute an
executed original counterpart.

345T73U-17OSv1
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Execution

Executed as a deed.

Signed sealed and delivered by
Transport for NSW ABN 18 804 239 602
by its authorised delegate in the presence
of:

Slgnature of witness

Name of witness (print)

Elêafonic signature of me,

[@éüúünìa|ioa¡

affixed by me on

lhiÉfitúrl€{t!{t{d|{

Signature of authorised delegate

Name of authorised delegate (print)

Eledronlc signature of me,

tÍ¡Fertìlûlnmel

afixed by me on

0m.Ê.dáte€ndümel

This document was signed in counterpart and wilnessed

over audio v¡sual link ln accordance with seol¡on l4G dttle
Eledronic Transactions Act 2000 (NSW)

tûfiefrrcudrÛove Üdoßnmsnt¡e nol ercuned
åhûmnil@llyl

irlrilkeü¡rough aborrc if ûsqument
ilem¡m*ryl

¡s nöl$vlürÈÊ¡éd

3453-7384-1709v1
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Signed sealed and delivered by )
Australand C & I Land Holdings Pty Ltd)
(ACN 107 356 641) atf Frasers Properly
C&l Land Holdings (Horsley Park No.1)
Trust in accordance with sl27(1) of the
Corporations,Acf 2001 (Cth):

Company Secretary/ Director

Name of Company Secretaryl Director
(print)

Electronic signature of me,

affxed by me on

l¡nsert date ând t¡mel

lsfike lhrough above lf dooument i6 nol €r(eculêd
etect¡on¡caflyl

flnsert execution block for New Developerl

Company Secretary/ D irector

Name of Company Secretary/ Director
(print)

Electronic signature of me,

fnsè¡tful¡ name¡

affixed by me on

[nsertdåte ånd

lstfie lhrough above tfdooumenl b not executed
electronlcalM

3453-7384-1709v1
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Annexure B

Works Plan

L8556285 I 0.3 3 44 -3226 -9 1 O1 v22 page 43





scENARto2
I. INTERSECTION WITH 4 LANES ON 6 LÂNES TñISW
2. CONNECT TO EXISTNG HORSLEY DRIVE ON THE EAST

3. CONNECTTO UPGRADED TíNSW HORSLÊYDRIVE ON THE WEST

u
P^fi

cRoss sEcrs¡ AT cH.800 - Mc30

t!
rt({Á¡E3}
Eranß
SHT'¡R

rtr
#

ffin*-

sþ
6

tGïfi¡dIE
ffi

¡! L6
?NûP€Ð PMPÉ'
EtSt¡(ttD EÆrß(liD

ulc ulc

)s'--v FRASERS
PROPERÏY

M (, ..()r 'i '

t#

4m21 1N987{31æ1E4,0æ$3m87æ

år_::.:Ë KEYHOLE SITE BOUNDARY
EXISTING / CADASTRAL BOUNDARY
SETBACK BOUNDARY
XEYNOM ACCESS CONNECT¡ON

- 

Tfi{SW ULTIMATE DESIGN

Irytr*n# qþ ;*
,-l 'i*, H * H Esn-*
H'1 

ã-- - t- 
*o*r*'on*;;:u;ffim-

ll:t I Ë;

HXI.EtftÊ

-

3¡ltt¡ t¡ l¡
lu

c,Ross sEcTloN AT cH.500 - Mc30

cRoss sEcïoN AT cH.400 - Mc30

Õ
lq ¡l

Æa
ld dl

s

uùË

mæ@
u¡tE t¡fG ¡ í1ti¡d

12 I I
la/" .ì

!

t¡r¡ l¡ l¡
Eoírß

ulE

s
u

t0

iÞmrtê a

I
I
I
t
t.

I
I

ffit

LEGEND





tloc{¡e|grr Enrælope lD: 4F7821 1O€;SB7 4315'8184-DSSCA300879C

Cone Chambors Weetgarth

Annexure C

Land Dedication Plan
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